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STATEMENT OF THE CASE. 


We cannot agree to the proposition anneunced in 
appellants’ statement of the ease that the one con- 
trolling question here is whether the valuable minerai 
deposit upon which the respective locations of the 
parties were made can be secured by placer locations 
or by lode locations. As we view the law, tis ques- 
tion is one which the court has no jurisdiction to deter- 
mine, but is for the Land Department alone. ‘The only 
question before this court is: Who has the right of pos- 
session of the conflict area? and the answer to this 
inquiry does not involve a consideration of the char- 
acter of the entry by which the mineral deposit may 
be acquired. At the taking of testimony before the 
Special Examiner, it was stipulated, 

‘‘that on or about the Sth day of .fuly, 19604, as 
to the Windfield, Winter, Wonder and Winslow 
Placer Mining Claims; that on or about the 22ud 
day of August, 1994, as to the Wilmington Placer 
Mining Claim; that on or about the lith day of 
June, 1904, as to the Coleoeck and Inian Places 
Mining Claims, and on or about the 3rd day of 
December, 1905, as to the Wizard Placer Mining 
Claim (all of which said claiins are particularly 
deseribed in the cross-bill herein), the predecessors 
in mterest of the defendant, the San Franicisco 
Chemical Company, performed all the acts required 
by law in respect to making a discovery upon said 


claims respectively, and in perforning the requisite 
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discovery work, and in duly marking the bound- 
aries of said placer mining claims, and each of 
them, and in posting notices of location, and that 
the location notices so posted were in due form, 
and that copies thereof in due form were duly 
recorded; also that the requisite work of at least 
$100.00 per year had been performed for the bene- 
fit of placer mining claims during each calendar 
year since the location of said claims respectively, 
and that proofs in dae form have been made of 
said work, and that said proofs have been duly 
recorded.’’ 


{t was further stipulated 


“That on or about the 15th and 16th days of 
November, 1907, the complainants, Morse 8S. Duf- 
field and Lewis A. Jeffs in respect to the Obey, 
Obed, Jimtown, Fentress, Cumberland, Overton, 
Mount Pleasant, Arkansas, Hickman, Columbia and 
Wade Lode Mining claims, described in the bill of 
complaint herein, performed all the acts required 
by law in respect to making a discovery upon said 
claims respectively, and in performing the requisite 
discovery work, and in duly marking the bound- 
aries of said lode mining ciaims, and each of them, 
and in posting notices of location, and that the loca- 
tion notices so posted were in due form, and that 
copies thereof in due form were duly recorded ; 
also that the requisite work of at least $100.00 per 
year has been performed for the benefit of said 
lode mining claims during each calendar year since 


the location of said claims respectively; and that 
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proofs in due form have been made of said work, 
and that said proofs have been duly recorded. 


‘‘Provided, however, that this stipulation is 
not intended to destroy the effect, if any, of any 
evidence now in the record, or which may hereafter 
be taken on behalf of the defendant as to the cir- 
eumstanees under which said lode locations were 
made, and said assessment work for the benefit of 
said mining claims was performed; it being the 
intention to stipulate only as to the performance 
by each party of the physical acts required by the 
laws of the United States and of the State of Idaho 
in the location of placer and lode claims respective- 
ly, and in the performance of assessment work, and 
in the making of proof thereof. 

It was further stipulated 


“That the record titles to the placer and lode 
claims respectively, are in the respective parties 
as alleged in the pleadings; that the deeds of con- 
veyance from the predecessors in interest of the 
defendant of the said placer claims were made on 
the 28th day of Angust, 1906, acknowledged and 
delivered September 13, 1906, and recorded July 
Zilli.’ (Rect o3eamde505). 


According to the evidence, the cireuwmstanees under 
which the !ode loeations were made and the assessment 
work performed areas follows: Appellants Duffield & Jeffs 
went upon the ground in controversy on the 14th day 
of November, 1907, and proceeded to perform discovery 
work, and to mark upon the ground the boundary nes 


of their several lede claims, and to post notices of loca- 
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tion. While they were engaged in this work, to-wit: 
on or about the 6th day of December, 1907, and prior 
to the recording of the notices of location for said lode 
claims, the employes of appellants, Colebath and Sam- 
son by name, at work on the ground (Ree. 491) and 
Mr. Duffield himself in the City of Montpelier, near the 
office of the defendant (Rec., 492) were notified hy R. A. 
Sullivan, and W. F. Ferrier, agents of the appellee, that 
the ground upon which they were attempting to make 
locations had all been located and was the property 
of the defendant, and they were further forbidden to 
do any work upon the premises, or to remain upon 


the same. 


Again on the 6th day of January, 1908, and prior 
to the recording of the notices of location of said lode 
claims—said notices not having been filed for record 
until the 17th day of January, 1968—(See Appellants’ 
original Exhibits Nos. 2 to 12, typewritten transcript 
complainants’ evidence, pp. 101 to 127, and stipulation 
filed here February 20, 1913) appellants were agaia 
notified by Mr. Sullivan that they were trespassers on 
ihe property of the defendant, and were ordered off 
the premises. (Rec., 489, 490). 


Prior to the time appellants had made any surveys, 
or had made any discoveries, or had established any 
eorners, they had full information that the premises in 
dispute were occupied by appellee (Ree., 150, 151, 153, 
155, 175); that the lode locations which they intended 
to make upon the premises weuld be in conflict with 
appellee’s claim to the mineral deposit of lime plos- 
phate included within said placers. (Ree., 155, 175). 
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Tn the fall of 1908, a man named Wilcox, and others 
with him, employes of appellants, were by appellee 
forbidden to do assessment work on the lode claims, 
and they left the premises (Rec. 169). A suit was 
commenced by appellants and an order issued against 
the predecessors in interest of appellee (who then held 
the record title to the placer claims), restraining them 
from preventing appellants from doing assessment 
work and thereafter an agreement was reached between 
counsel for the respective parties in said suit whereby 
appellants, on condition that said suit be dismissed, 
were permitted to do assessment work for the year 1908 
only (Rec., 172); that appellants when thus allowed to 
go upon the premises wrongfully and in violation of 
the agreement, remained there during the forepart of 
1909 until the assessment work for that year also had 
been done (Rec., 175). Again in 1910 appellants were 
notified that they were trespassers when they attempted 
to do assessment work. (Ree., 168). The foregoing 
recital presents the facts essential to a determination 


of this case. 


On the 11th day of August, 1910, appellee filed in 
the United States Land Office at Blackfoot, Tdaho, its 
appheation for patent for the aforesaid placer mining 
claims, and on the Sth dav of October, 1910, appellants 
tiled in said land office their adverse claim against the 
entry of said placers. Thereafter, and within the time 
prescribed by law, appellants commenced this suit to 
quiet title as an adverse suit under Section 2326 of the 
Revised Statutes of the United States. 


7 
ARGUMENT. 


QUESTION OF WHETHER GROUND LOCATABLE 
AS LODE OR PLACER IS FOR LAND 
DEPARTMENT. 


The sole question for determination is: Who has 
the right of possession of the conflict area? 


i ol. o. occ: 23au6. 

Costigan on Mining Law, p. 374. 

Burke vs. MeDonald (Ida.), 13 Pae., 351, 353. 

Clipper Mining Co. vs. Eli Mining Co., 194 U. 
S., 221; 48 L. Hid., 944. 


Under the stipulation of the parties (Rec., foe a 
which recognizes the priority of appellee’s locations and 
its compliance with the laws of the United States and 
of the State of Idaho with respect to making locations 
and the performance of assessinent work, the District 
Court very properly rendered judgment for the appellee. 
(198 Fed., 942). Notwithstanding the stipulation, ap- 
pellants argued that it was the duty of the court to 
classify these Jands and determine under what form 
of entry the government should part with its title; 


this the court declined to do. To quote: 


“Tt would seem to be thoronghly well settled, 
not only by the Land Department, but the courts. 
that the action authorized by Section 2326, R. 5. 
(U. S. Comp. St., 1901, p. 1430), is purely posses- 
sory in character. The paramount title in the land, 
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the fee, resting in the government, the inquiry 
which is submitted by the statute to be tried as 
between the contending claimants in an adverse 
suit, no matter what the form of action adopted, 
which may vary in different jurisdictions, is solely 
as to those questions which will enable the court to 
say which of the contesting claimants is prior in 
right under the law to the present possession; that 
all other questions, including that of the character 
of the land in dispute, are committed by the stat- 
ute to the Land Department as a special tribunal, 
Which alone has authority to decide them, and whose 
determination is final and conclusive upon all de- 


partments of the govermnent, including the courts.”’ 


This announcement of the law is abundantly sup- 
perted by the authorities. See. 441, R. S., U. S., among 
cther things, provides that the Secretary of the Interior 
‘Os charged with the supervision of public business 
relating to public lands, inciuding mines.’’ And Section 
453 provides: 

“The Commissioner of the General Land Office 
shall perform, under the direction of the Seeretary 
of the Interior, all executive duties appertaining to 
the surveying and saie of the public lands of the 
United States, or in anywise respecting such public 
lands, and also sueh es relate to private clanns of 
land, and the issuing of patents for all grants of 


land under the authority of the government.’’ 


In explanation of the jurisdiction of the Land De- 
mertimcent, Ma. Justice Ficld, in Steel vs. Ste Louis 
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‘Smelting, etc., Co., 27 L. Ed., 226, uses the following 
language: 


‘We have often had occasion to speak of the 
Land Department, the object of its ereation and 
the powers it possesses in the alienation by patent 
of portions of the public lands, that it ereates an 
unpleasant surprise to find that counsel, in dis- 
cussing the effect to be given to the action of that 
department, overlook our decisions on the subject. 
That department, as we have repeatedly said, was 
established, to supervise the various proceedings 
whereby a conveyance of the title from the United 
States to portions of the public domain is obtained, 
and to see that the requirements of different Acts 
of Congress are fully complied with. Necessarily, 
therefore, it must consider and pass upon the 
qualifications of the applheant, the acts he has 
performed to seeure the title, the nature of the land, 
and whether it is of the class which is open to sale. 
Its judgment upon these matters is that of a special 
tribunal, and is unassailable except by direct pro- 
ceedings for its annulment or limitation. Such has 
been the uniform language of this court in repeated 
decisions.’’ 


Other courts also have declared: 

“The Land Department of the United States 
(including in that term the Secretary of the In- 
terior, the Commissioner of the Genera! Land Office 
and their subordinates), is a special tribunal vested 
with judicial power to hear and determine the 


claims of all parties to public lands, which it 1s 
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authorized to dispose of and also with power to’ 


execute its judgments by conveyances to the parties 


it decides are entitled to them.’’ 


U.S. vs. Railroad Co., 67 Fed., 948. 
Germania Iron Co. vs. James, 89 Fed., 811. 
King vs. MeAndrews, III Fed., 860. 


“Tt is a part of the daily business of that 
tribunal to hear evidence and argument, and to 
decide who has, by purchase, by pre-emption, by 
location of scrip or land warrants, or by any other 
recognized mode, established a right to any part 
of the public domain. It has determined thousands 
of such controversies, and the title of milhons of 
acres of land rests upon its decisions.’’ 


(Germania Iron Co. vs. James, 89 Fed., 811.) 


‘*The Land Department of the United States 
has been created as the tribunal for determining the 
right under the laws ef the United States of any 
person to receive a patent for any of the pubhe 
lands, and that tribunal is vested with jurisdiction 
to determine all questions of fact that may anise 
in any controversy respecting such mght. As a 
necessary result therefrom the determination by this 
tribunal of any question of fact is conclusive upon 
all other tribunals, wherever such questions may be 
presented. The character of the land, whether tt is 
subject to eutry under the laws invoked therefor, 


the qualifications of the entryvman, the extent of the 
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improvement or reclamation made by him, whether 
such improvement is a sufficient compliance with 
the statutory provisions for entitling him to a 
patent, or whether it has been made within the time 
prescribed by statute, or, if not, whether the reasons 
offered by him are sufficient to condone such failure, 
or any default on his part; whether he has been 
guilty of laches, or exercised sufficient diligence, are 
all questions of fact, to be submitted to and deter- 
mined by the Land Department.’’ 


Gage vs. Gunther (Cal.), 68 Pac., 710, 712. 


The foregoing authorities indicate the scope or 
the powers of the Land Department. The court is not 
coneerned, in an adverse suit, with the question of the 
classification of the land. It has no right to say whether 
‘he land is mineral or non-minera] (Wright vs. Town 
of Hartville (Wyo.), 81 Pac., 649), neither can it decree 
that either party is entitled to purchase the land in 
controversy from the government (Gruwell vs. Rocco 
(Cal.), 74 Pac. 1028). It simply passes upon the 
question of the right of possesston. (Clipper Mining 
Co. vs. Eli Mining Co., 194 U. S., 221; 48 L. Ed., 94+). 
Tn the case last cited the plaintiff in error, an appli- 
cant for patent for certain lodes, was adversed by 
defendant in error, a placer claimant. Prior to the 
commencement of the adverse suit the defendant in 
error had applied for patent and its application had 
been denied, and this decision was relied upon as a 
defense by the lode claimant in tle adverse suit. How- 


ever, it appeared that the basis of the decision was not 
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that the ground was not placer, but that there was not 
hefore the Department sufficient proof of its placer 
character. The trial court held that imasmuch as the 
pacer claim was prior in time and had been maintained 
according to law, it was valid, and the placer claimant 
was decreed the right of possession. This decision was 
affirmed by the supreme conrt of Colorado (68 Pac., 
286), and by the supreme court of the United States. 
‘Supra). In discussing the scope of its decision deter- 
mining the right of possession, the federal supreme 


court Says: 


‘“‘“We must not be understood to hold that, be- 
cause of the Judginent in this adverse suit in favor 
of the placer claimants, their might to a patent for 
land is settled beyond the reach of inquiry by the 
government, or that the judgment necessarily gives 
to them the lodes in controversy. In 2 Lindley on 
Mines, See. 765, the author thus states the law: 

‘* “Notwithstanding the judgment of the court 
on the question of the right of possession, it still 
remains for the Land Department to pass upon the 
sufficiency of the proofs, to ascertain the character 
of the land, and determine whether or no the con- 
ditions of the law have heen complied with in good 


faatlie’ °? 


The court then quotes from an opinion by Mr. See- 
~etary Lamar (4 Land Dee., 316), defining the effect of 
the deeree in an adverse suit and the power of the 
Vepartment with respect to the passing of title, and then 


continues: 
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‘‘This opinion was cited as an authority by this 
court in Perego vs. Dodge, 163 U. 8., 160, 41 L. Ed., 
113, 118, 16 Sup. Ct. Rep., 971. See also Aurora 
Lode vs. Bulger Hill and Nugget Gulch placer, 28 
Land Dec., 95, 103. The Land Office may yet decide 
against the validity of the lode locations, and deny 
all claims of the locators thereto. ‘So, also, it may 
decide against the placer location, and set it aside; 
and in that event all rights resting upon such loca- 
tion will fall with it.’’ 


After this adjudication the Clipper Mining Com- 
pany made a second application for patent for its lode 
claims, which was resisted by the placer claimant; the 
latter contended that the decision of the courts award- 
ing it the right of possession was binding upon tlie 
Land Departinent and was res adjudicata and, there- 
tore, the department had no right to entertain the lode 
claimant’s application. In discussing this question 
(Land Dec., Vol. 33, p. 660, 667). the Secretary of the 


interior uses the following language: 


‘That the judgment of the court of competent 
jurisdiction pursuant to Section 2326, Revised Stat- 
utes, goes only to the question of the right of pos- 
session of a mining claim as between the parties 
litigant, and it remains in every case for the Land 
Department to determine all other questions touci- 
ing the right to patent, are settled principles.’’ 


% *% * * * 


‘‘In most of the cases in which the foree and 
effect of these judicial awards of the right of pos- 
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session have been considered, the adverse suits have 
arisen between rival lode or rival placer clannants, 
and certain it is that in any such ease the patent 
must issue to the party prevailing, if to either. 
The contending parties asserting titles of the same 
character, both claiming the ground as mineral and 
both relying in the one case upon the lode, and in 
the other upon the placer character of the land in 
eontroversy, the judgment is conclusive and bind- 
ing as between them. The mutually asserted char- 
acter of the land thereafter established in the pro- 
ceedings before the land department, the judginent 
claimant, rendering due compliance with the law in 
all other respects, is entitled to patent; but if, on 
the other hand, the land prove not to be of thar 
character, neither party may receive patent, since 
both stand upon the same footing in that particular. 
Shown hy proceedings before the land department 
in a proper case to be agricultural, not mineral, in 
character, the land, though embraced in a prior 
judicial reward of the right of possession to one of 
two contending mineral claimants, becomes at once 


subject to agricultural appropriation and patent. 


‘In the present case, it must be kept in mind, 
the foundation of the title set up by respondents i 
their placer location. As placer claimants they 
adversed petitioner’s lode application, opposing 
their claimed plaecr possessory right to petitioner’s 
claimed lode right, and relying upon the rights 
arising under their placer location, if good, to de- 
fcat petitioner’s claim to the lodes, as unknown to 
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exist at the date of that location. ‘The trial court 
found as a fact that the lodes were discovered and 
located, after the date of the plaeer location, by the 
grantors of petitioner; and it was solely because of 
the entry upon the placer location, as valid in its 
inception and still subsisting by reason of the con- 
tinued performance of annual labor, in violation of 
the ‘exclusive right of possession and enjoyment of 
all the surface included within the lines’ thereof 
guaranteed by the statute, that the court held no 
rights to have arisen in the lode locators as against 
respondents. In other words, it was the right ac- 
eruing to the latter as placer claimants which were 
held to have been invaded. <A suecessful adverse 
claimant prevails upon the strength of his title 
under his own location, and is not subregated to 
possessory rights under the location of his defeated 
adversary. Having prevailed in the adverse suit 
solely on the strength of their placer location, only 
by virtue of their right to placer patent, if any, 
could they take title under the jndgment rol] to 
these lodes. They could take them, if at all, only 
as lodes within a placer. Obviously, unless their 
elaim is of patentable placer character the lodes 
are not in that situation and as such available to 


respondents. 


‘‘As the Jand department inay inquire, at the 
instance of an agricultural protestant, er of its own 
motion, concerning the character of the land there- 
tofore involved in an adverse suit and awarded to 
one of the parties litigant, and dispose of the land 
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as the facts may be found to justify, so may it 
inquire here as to the placer character of the land 
in controversy and adjudicate rights of the claim- 
ants thereto accordingly. This is in accordance with 
settled principles, and is plainly pointed out by the 
Supreme Court of the United States, thus: 

‘“*We must not be understood to hold that, be- 
cause of the jndgment in this adverse suit in favor 
of the placer claimants, their right to a patent for 
the land is settled beyond the reach of inquiry by 
the government cr that the judgment necessarily 
eives to them the lodes in controversy.’ 


x * * * * 


“The Land Office may vet decide against the 
validity of the lode locations and deny all claims of 
the locators thereto. So also it may decide against 
the placer location and set it aside, and in that event 
all rights resting upon such location will fall 
with it.’ 


* * * * * 


‘Tf the land embraced in the placer location is 
found to be non-placer in the patentable sense, so 
that respondents cannot take title to the lodes in 
question in connection therewith, the basis of their 
claim to the lodes disappears, no prejudice to the 
claim of petitioner can have resulted from the judg- 
ment, and no obstruction to the completion of the 
latter’s patent proeecdings, if in themselves regular, 
would then remain. Indeed, to hold otherwise would 
be to deny patent to both parties. Nearly ten years 


elapsed between the date of the hearmg which re- 
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sulted in the rejection of the placer application and 
the date of the application for lode patent. Wuhat 
placer development may have occurred in the in- 
terva] remains to be determined, for as of the latter 
date petitioner’s rights are to be determined. Peti- 
tioner points out, as conclusive, the following: ad- 
mission in respondent’s brief: 

‘¢ “Now, there is no dispute as to the present 
character of the ground here involved. It is ad- 
mittedly lode.’ 

“Tf this could be taken as an wneqnivoen! ad- 
mission of the non-placer character of the land em- 
braced in the placer location as of the date last men- 
tioned, the case would seem to be relieved of fur- 
ther question. It cannot, however, be so taken.’’ 


This case seems to entirely cover in principle the 
case at bar. <A petition for review was filed and in Vol. 
34, at page 401 of the Land Decisions, the Secretary 
wgain expressed in a very well considered opinion these 


same views. To quote: 


‘‘Commenting upon the doctrine of rights aris- 
ing under a valid location, as applied by the sev- 
eral courts in this case, counsel for respondents sum 
up the situation presented here, in the following 
clear and concise statement contained in their brief: 

‘‘<«The effect of this Dake thus affirmed, 
under the clear language of Section 2526, leaves to 
the adverse claimants as the successful Htiganis the 
privilege of appearing with this judgment roll im 
the United States Land Department end making 
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thereon the statutory proof and payment and _ re- 
eeiving patent.’ 

‘The soundness of this conclusion the Depart- 
ment readily affirms. But the conclusion suggests 
in itself the pertinent question: What proof would 
be required?) Aud in answer, Proof of the patent- 
ably placer character of respondents’ claim must be 
included. Should that proof fail, respondents’ 
rights under their judgment roll would fail.”’ 


The decisions of the department are in exact accord 
with the decision in said case by the Supreme Court of 
the United States. The department has all along as- 
summed to pass upon and has determined the question 
of the character of land, whether subject to entry as 
agricultural land or as lode or as placer. Following 


are a few of such decisions: 


ie ssemnett, or. 3 Iuand Dees 1h: 

MeGleen vs. Wienbroeer, 15 L. Dee., 370. 
Shepherd vs. Bird, 17 L. Dee., 82. 

Alice Placer Mine, 4 L. Dec., 314. 

Ienderson vs. Fulton, 35 L. Dee., 652. 

Gary ws. Todd, 18 L. Dec., 58: 

Florida Gent., ete, R. R. Co., 26 Ie Dec, cUU: 
Rov McDonald et al., 40 L. Dee., 7. 

UiainOuw~ Dev. Co., 38 L. Nee, oar 


In the case of Alice Placer Mine, above cited (the 
epinion in which was cited with approval by the United 
States Supreme Court in the Clipper Mining Company 


ease), the court in the adverse suit had decided the right 
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of possession to be in the placer claimant, but the Com- 
missioner of the General Land Office thereafter directed 
« hearing to determine the character of the land. Mr. 
Secretary Lamar in sustaining the action of the Com- 


missioner, says: 


‘“‘The question to be determined under said 
application is, whether or not von had the author- 
ity under the law to direct a hearing after judgment 
of the court favorable to applicant. T am asked to 
say that you have not such authority—that at such 
a stage of proceedings the law is mandatory, and 
that your remaining duties under Section 2326 of 
the Revised Statutes are merely the ministerial acts 
of preparing and issuing the patent. I am unable 
to assent to this proposition. 

‘It is too well settled to need disenssion that 
until the issue of patent, title to the public land is 
in the United States, and that while so, and subject 
to disposal, the Land Department must, under the 
law, be the judge as to when, under what cireum- 
stances and how the Government shall part witli 
title (Moore vs. Robbins, 96 U. S., 530). Not only 
must the character of the land be considered, but 
the law specified that certain prerequisite qualifica- 
tions must exist and be found in the applicant for 
title. Certain precedent acts are also necessary. 
The law imposes upon the Land Department the 
duty of passing upon these various prerequisites, 
and determining when thev have been met. 

‘This being true, can it be supposed that the 
intent of the Jaw in such eases is to require the 
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issue of patent by the officer specially charged with 
the duty of disposing of the public lands under the 
law, before that officer is satisfied that the require- 
ments of law have in geod faith been complied with 
by the applicant? Can the Commissioner of the 
General Land Offee be compelled to act upon the 
judgment of ancther in opposition to his own jnde- 
ment in a ease for the proper disposition of which 
he law holds him responsible, subject to the direc- 
tion of the appellate or supervisory authority placed 
over him by the law itself? 

“Does the judgment of the court as +o 
which of two litigants has the better title 
to a piece of Jand bind the Commissioner to 
say, without judgment, or contrary to his jud;z- 
ment, that the successful litigant has complete titl: 
and is entitled to patent under the law? The usual 
result following a favorable judgment in a court 
under Section 2326 of the Revised Statutes is, L 
doubt not, the issue of patent in due time, but in 
such case the final passing of title is not on the 
Judgment of the court independent of that of the 
Commissioner, but is on the judgment of the latter 
pursuant to that of the former, and on certain evi- 
dence supplemental to that furnished by the judg- 
inent roll. 


“The judgment of the court is, in the language 
of the law, ‘to determine the question of the right 
of possession.’ It does not go beyond that. When 


it hag determined which of the parties litigant 18 
} Db 
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entitled to possession, its office is ended, but title 
to patent is not yet established. 


“The party thus placed in possession may ‘file 
a certified copy of the judgment roll with the regis- 
ter and receiver.’ But this is not all. He may 
file ‘the certificate of the surveyor general that the 
requisite amount of labor has been performed or 
improvements made thereon.’ Why file this, or 
anything further, if the judginent roll settles all 
questions as to title and right to patent? Clearly, 
because the law vests in the Commissioner the 
authority and makes it his duty to see that the re- 
quirements of law relative to entries and granting 
of patents thereunder shall have been complied with 
vefore the issue of patent. His judgment should, 
therefore, be satisfied before he is ealled upon to 
take final action in any case. In this case, the 
judgment of the court ended the contest between 
the parties and determined the right of possession. 
‘he Judgment roll proves the right of possession 
enly. The applicant must still make the proof 
required by law te entitle finn to patent. (Branagan 
et al. vs. Dulaney, 2 L. D., 744). The sufficiency of 
that proof is a matter for the determination of the 
Land Department. It follows, therefore, that fur- 
ther hearing may, if deemed necessary, be ordered. 
for the purpose of ascertaining with greater cer- 
tainty the character of the land, or whether the 
conditions of the law have been complied with in 
good faith. To hold differently and to say that 
ufier the presentation of the judgment roll nothing 
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remains for the Commissioner save the ministerial! 
acts of preparing and issuing patent, would be to 
say that the Land Department loses all jurisdiction 
in a case after commencement of suit by an ad- 
verse claimant. I am well satisfied that the law 


contemplates no such condition of affairs. 
“The application is denied.’’ 


Any determination by the court as to whether the 
ground is lode or placer would be of no binding force. 
As an expression of the opinion of this court it would, 
of course, be given due consideration, but as stated 
by Secretary Lamar, the Department would have a 
right to make a further inquiry, and if it may make 
further inquiry and ignore the court’s conclusion as to 
ihe proper form of entry for the acquisition of the land 
in question, of what efficacy is the adjudication of the 
court? Hven if the Land Department should agree with 
the court’s conclusion as to the proper form of entry 
‘or phosphate lands, the fact that the determination of 

:at question is ultimately with that department inde- 
-endently of the eourt’s finding, would make such find- 
ing at best merely advisory, and courts are not estab- 
ished to render advisory decrees. If the Land Depart- 
ment may itself finally determine whether the land 1s 
patentable as lode or as plaeer, then jurisdiction as to 
that question 1s with it. ‘‘The test of jurisdiction is not 
right decision, but the right to enter upon the inquiry 
and make some decision.’’ (King vs. MeAndrews, 111 
Fed., $60). And inasmuch as the elassifieation of the 
land is a matter connected with the determination of 


how title shall pass from the government rather than 
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with an ascertainment of who is entitled to possession, 
the Land Department certainly has jurisdiction to make 
such classification. Should the Department, after the 
court has awarded right of possession to the placer 
claimant, determine from an independent investigation 
that the land is non-placer in character, appellants 
might then proceed to perfect their proceedings for 
patent under their lode locations. As stated by the 
Honorable Secretary of the Interior in the Clipper 
Mining Company case (33 L. Dec., 660, 667) : 


“Tf the land embraced in the placer location is 
found to be non-placer in a patentable sense, so thai 
respondents cannot take title to the lodes in ques- 
tion in connection therewith, the basis of their 
claim to the lodes disappears, no prejudice to the 
claim of petitioner can have resulted from the judg- 
ment, and no obstruction to the completion of the 
latter’s patent proceedings, if in themselves regu- 
lar, would remain. Indeed, to hold otherwise would 


be to deny patent to both parties.”’ 


It may be argued that should this court award pos- 
session to appellants on the basis that the land is only 
locatable as lode and the Land Department should there 
after hold the land to be placer, appellee might then, 
under the law as above announced, proceed to perfect its 
patent proceedings, but to this suggestion we reply that 
it is not the province of the court to determine the only 
question upon which appellants rely to deprive appellee 
of the right of possession. If appellee must lose its 


claims notwithstanding it is prior in time and has com: 
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plied with all requirements in maintaining them, tt 
should be heeause of a classification of the lands madv 
by the tribunal established by law for that purpose 
and not beeause of a classification by the court. The 
court should award appellee right of possession no 
matter what the Land Department may hereafter do 
in the exercise of its powers. Whichever party prevails 
in the contest concerning the character of the land an‘l 
the form of entry, let him prevail by virtue of the 
determination of those questions by the preper tri- 
bunal. Counsel may say that the Land Department 
has lately decided in the Harry lode case that phos- 
phate rock is locatable as lode. It did so decide so far 
as that claim was concerned (which, by the way, sup- 
ports our contention that it is the duty of the Land 
Vepartment and not the court to decide the question), 
but it has also heretofore held that it was also patentable 
as placer, for it awarded appellee a patent for its 
‘*Waterloo’”’ placer (Rec., 157), and on November 9, 
i911, awarded it a patent for its ‘‘Windward’’ placer 
pursuant to the order of Assistant Comuussioner Proud- 
Ht, date July 8, 1911 (Defendant’s Original Exhibit X), 
wherein he states ‘‘since location was made and per- 
fected pricy to withdrawal ad the phosphate appears to 
be in the form of a placer deposit, the purchase price 
having been paid, as per vour abstract for December, 
IGL0, final certificate may now issue,’’ ete. And _ since 
the Harry lode decision, even as late as January 3, 
1913, the Department has granted to appellee additicnal 
final certificates of entry for placer claims situated in 
nortuern Utah, located upen the ecaleinm phosphate 


deposit. The Harry lols decision in no way biads 


the appellee as te the claims here involved, and we 
think we ean convince the Land Department that it 
should not be controlling for numerous cogent reasons, 
which it is unnecessary here to set forth. But whether 
such reasons are to prove sufficient or not, we claim 
the right under the law to present them to the Land 
Department, where the question is properly cognizable. 


Counsel have cited in their brief, Webb vs. Ameri- 
can Asphaltum Co., 157 Fed., 203, and San Francisco 
“Mhemical Co. vs. Duffield et al, .... Fed, ...., both 
decided by the Cireuit Court of Appeals for the Kighth 
Cireuit, and wherein that court does pass upon the 
character of the mineral deposit. The Webb case in- 
volved a deposit of gilsonite which appeared in a well 
defined fissure and which the court holds to be subject 
io lode location only. The questicn of the right of the 
court to classify the deposit was not raised or passed 
vpon by the court and the case is therefore of no assist- 
anee in reaching a conclusion upon that point. It is 
the only decision in the books up to the time of its 
rendition wherein a court has attempted to classify the 
pubhe lands and determine under what form of entry 
they should be disposed of by the government. The 
other case cited is similar to the case at bar and is 
really the first adjudication upon the question now 
being discussed. The court relies upon the Webb case 
as authority and says: 


‘“That case is directly applicable lcre, and we 
see no reason why, when Congress required that 
the adverse. claimant, to maintain his claim, must 


invoke the aid of a court of competent jurisdiction 


ho 


6 

to determine the superior right as between the 
parties, it can be successfully said that the court, 
in making such inquiry, is prohibited from deter- 
mining whether the land is subject to location in 
the mode and manner claimed by one or both of 
the parties. 


So, we think that, in determining the rights 
of the parties in these cases, our decision must rest 
upon the question as to whether the minera] land 
in coutroversy was of a character which entitled 
it to be loeated as a placer mine or whether it could 
only be entered as a lode mining claim. What may 
be the binding force and effect of the judgment. in 
this case, in that respect, upon the Land Depart- 


ment, we are not called upon to decide.’’ 


The reasoning of the court is not only unsound, but 
is opposed to the principles announced by the Supreme 
Court as well as the Land Department in the Clippe: 
Mining Company case, supra. [If the court determines 
the ‘‘mode and manner’’ of location to which the land 
iS Subject, is it not determining the character of the 
land? Is there not just as much distinction to be made 
und observed in the form of grant between lands which 
are lode in character and lands which are placer in 
character, as between lands which are agricultural and 


iands which are placer? .As stated by Judge Van Fleet: 


“Phe question as to the real character of the 
land sought to be purchased is no different in prin- 
ciple where it arises as between an agricultural 
claimant on the one side and a mineral claimant 


on the other. than where it arises between two 


2m 
mineral claimants differing only in their claim as 
to which class of mineral lands, lode or placer, 
it is to be assigned. It is no more a question of 


law or less one of fact in the one instance than 
it is in the other.’’ 


It will also be noticed that the Circuit Court of 
Appeals for the Eighth Cireuit states that while it must 
rest its decision ‘‘upon the question as to whether the 
mineral land in controversy was of a character which 
entitled it to be located as a placer mine or whether it 
could only be entered as a lode mining claim,’’ it de- 
clines to decide what may be the binding effect of its 
judgment upon the Land Department. It would seem 
that a court should not undertake to deny to the prior 
locator who has complied with all requirements of the 
law, the right of possession of its claims by rendering a 
judgment which the court itself is not willing to assert 
may not be ignored by the Land Department. Based 
solely upon the character of the land, which basis the 
court will not say may not be destroyed by a depart- 
mental determination, it nevertlieless prefers to deny 
the claim of the prior locator rather than to give it 
right of possession upon the basis of the stipulation 
as to its priority and compliance with the law and 
jeave to the Land Department the determination of 
a question which has always been within its sole juris- 
diction since its organization. Did not the Land De- 
partment in the Alice Placer decision, 4 L. Dec. 314; 
in Henderson vs. Fulton, 35 L. Dec., 652; in Utah Onyx 
Dev. Co., 38 L. Dec., 504; in its ruling upon the ‘‘Wind- 


ward’’ placer and Harry lode applications, and in 
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innumerable other decisions, determine the character of 
the land, that is, whether it was lode or placer, so that 
it might say how and under what form of entry the 
government should part with its title? It having always 
been the coneeded riglt of the Land Departinent to 
exercise sole jurisdiction in determining the question 
of the character and classification of the public lands 
not only when there was no adverse suit with respect to 
the claims passed upon, but likewise when the courts 
had already passed upon the right of possession (Cilp- 
per Mining Co. case, 194 U. 8, 221; 48 L. Hid., 944; 33 
L. Dee., 660, 667; 30 L. Dee., 401), what ean justify the 
court now in interpesing to determine it? We again 
insist that the court should award possessiou to him 
who, whether a lode or a placer claimant, was first in 
time and has complied with the law in establishing and 
maintaining his locations, and that under the stipu- 
lated facts in this case the decree of the District Court 


7 


was clearly night and should be affirmed. 


BOVE Mis. PiLACiik:. 


Because of the position taken by appellants ou 
(liis appeal, we are, in the exercise of proper precaution, 
obliged to enter upon the discussion of the question 
of the character of the land covered by the mining 
claims in question, notwithstanding oun firm con- 
viction that it is not one with which the court is in any- 
wise coneerned. Jf, however, the court should deter- 
mine to pass upon the character of the premises in 


controversy, we contend that placer and not lode is the 
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proper form of location to acquire title to the deposit 
of calaum phosphate. 

Complainants allege in their amended bill of com- 
plaint, in substance and effect, that the mineral deposit 
sought by the respective parties is ‘‘a vein or lode of 
mineral bearing rock in place, containing phosphorite 
and valuable only for the said mineral contents there- 
of.’’ Defendant in its answer denies this allegation 
and alleges to the contrary that ‘‘there is no mineral 
found within the limits of said placer mining claims, 
or any or either of them in the form of a vein or lode, 
or that is subject to location and acquisition under the 
jaws of the United States by virtue of lode location.’’ 

Section 2320, Revised Statutes of the United States, 
among other things authorizes lIede locations upor 
‘‘veins or lodes of quartz or other rock in place bear- 
ing gold, silver, cinnabar, lead, tin, copper, or other 
valuable deposits.’’ And Section 2329, Revised Stat- 
utes of United States, provides for placer locations 
npon all forms of deposit, excepting veins of quartz, 
or other rock in place.’’ 

Is the deposit in question, which is properly desig- 
nated as calciuin phosphate, a vein or lode? We must 
inquire into its nature, form, manner of occurrence, 
and other characteristics in order to correctly answer 


this question. 


NATURE OF THE DEPOSIT. 


The best statement concerning the origin of this 
deposit and the best description thereof, is found in 


‘the testimony of Mr. Weeks, who, as shown by the 
record, has had a very wide experience as a geologist 
and mining engineer, and who has made a more exten- 
sive and thorough investigation of rock phosphate than 
any other man whose testimony appears in the record, 
and undoubtedly as extensive an investigation both in 
the service of the Geological Survey and after he left 
that service as any man in the United States. Aceord- 
ing to lis testimony, this phosphate rock is a part of 
a series of sedimentary deposits that are several thou- 
sand feet in thickness. The lowest bed of the series 
is a silicious limestone such as is found on the bed of the 
ocean. Upon this linestone was deposited the lowest 
bed of caleium phosphate, which is dark brown, or 
almost black in color, and whieh upon the claims in 
question is about five feet in thickness. Immediately 
above this bed of calcium phosphate is a layer of fossili- 
ferous limestone, and above that alternating layers 
of calcium phosphate shale and limestone. The whole 
phosphate series from the underlying to the upper- 
most layer thereof—which latter is a bed of cherty 
limestone—is froin sixty to two hundred feet in width, 
or thickness, the thickness varying in different locali- 
ties. (Ree., 520, 521). The conelusion of geologists, 
accepted by all who have studied these deposits, and 
which from investigatinn has been demonstrated be- 
yond question to be correct, is that the calcium phos- 
phate is oolitic in character, that is, it is eomposed 
of oolites 1nade up of a combination of ealcium and 
phosphoric acid. These oolites or grains, assumed 


their form by the aetion of water in the same manner | 


31 


‘that the sand oolites of the ocean beach are formed, 
‘and the hardened mass of calcium phosphate in its 
oolitic character resembles sandstone. It is agreed 
umong men of science that the sedimentation occurred 
in water; that the phosphatic materials and_ soluble 
phosphates were washed down from the land areas sur- 
rounding the comparatively shallow sea wherein this 
bed was formed, and together with the phosphatic 
materials and soluble phosphates which were derived 
from the vegetable, animal and fish remains within the 
sea itself, were concentrated and by a washing process, 
or wave action, formed into oolites; that by a constant 
receding of the waters of the sea these oolites were, 
during the course of ages, gradually deposited as one 
bed, occupying a horizontal position, and these oolites, 
some in perfect form, others in a broken condition by 
reason of having been washed about, were in the pro- 
cess of sedimentation, cemented together by the de- 
position of calcium from the water, the cementation 
taking place after the oolites had found a resting place 
and were no longer disturbed by the movement of the 
waters; that by the process of cementation the oolites 
became a mass which solidified and became what 1s 


known as rock phosphate. 


We have remarked that it has been demonstrated 
that the conclusion of geologists that this deposit was 
laid down in water, or is of marine origin, is correct, 
and the conditions which bear out this conclusion are, 
substantially, that not only is the phosphate rock itself 
composed of oolites which from present knowledge are 
produeed only by the action of water, but there is found 


‘bs 
aie 


in both the underlving bed of calcium carbonate, par- 
ticularly in the bed of limestone iminediately overlying 
the lowest bed of calcium phosphate, and also through- 
out the phosphate beds and the shales of the series, 
fossilized shells which are known to be marine shells. 
These fossils are not merely of occasional occurrence, 
but they are found in abundance, their nature and 
origin being learnedly discussed in a pamphlet by Dr. 
Girty of the Geelogical Survey. The reason for the 
conclusion that these deposits are of marine origin is 
very clearly stated by Mr. Bell, a witness for the 
appellee. He was asked by counsel for appellants if 


his eonclusion ‘‘was not a mere theory,’’ and replied: 


‘Well, it is more than a theory. If I can see 
a shell on the surface of the earth with a snail in 
it of a definite form, and I can go on to the sea 
shore and I can see another shel] with an animal 
body in it like a mussel or clam alive, and see it 
move and breathe, I know that it exists. If I go 
into solid rock and see the fossil remains of a shell 
in just as perfect detail as the one that is alive 
today, I am positive in my own mind that it ex- 
isted; that it lived and had a hody and breathed 
and existed under the conditions of the one that 


I see before my eves.’’ (Ree., 824). 


EXTENT OF DEPOSIT. 


Reeurring again to the evidence of Mr. Weeks, we 
are informed as to the extent of the western rock phos- 
phate deposit. Defendant’s Exhibit 1 was offered in 
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evidence for the purpose of illustrating this feature 
of the inquiry, and it shows that the deposit forms a 
part of the earth? s stratification throughout an area of 
approximately 500 miles east and west, and 300 north 
and south throughout the States of Nevada, Utah, 
Wyoming, Idaho and Montana. (Rece., 559, 560). In 
addition to the area visited and examined by Mr. Weeks, 
the testimony of Mr. Breger (Rec., 665-671), confirms 
the statement of Mr. Weeks as to the great extent of 
this vast bed—only comparatively few outcroppings of 
which oceur—and which, beyond question, underlies the 
surface of the hundreds of square iwiles of area de- 
seribed by Mr. Weeks and Mr. Breger. 


MANNER OF OCCURRENCE OF DEPOSIT. 


According to all of the geologists who testified im 
{his case, this calcium phosphate deposit, in its solidi- 
fied form, was by some mighty internal force lfted 
from its horizontal position and made to conform to 
the convolutions of the earth’s surface. At various 
places on the crest of the upheaval it came to, or very 
near, the surface and has since been subjected to the 
process of erosion by the rains and snows of the cen- 
turies until from an examination of the vast area 
wherein this deposit is found, there are varying con- 
ditions with respect to its manner of occurrence. In 
come localities, for example, in the Sublette Range near 
Cokeville, the deposit occurs on a dip of about 65 de- 
grees, while at other places, such as at Montpelier and 
Georgetown, the dip of the hed is in some places about 


32 or 15 degrees only. In places the erosion has been 
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so great following the dip of the bed as to entirely re- 
move all of the stratification, including the phosphate 
series, down to the underlying bed of calcium carbonate, 
which is clearly exposed. This oceurs particularly in 
gulches, at the bottom and upon the sides of which, the 
underlying bed of limestone las been laid bare, while 
proceeding up the side of the gulch one will find imme- 
diately above this underlying bed of limestone, the 
lowest bed of the phosphate series, and farther up the 
nill the other strata of the series and also the cap line, 
except in places where some of the upper strata have 
also been eroded, and there has been left immediately 
upon the top of the underlying bed of phosphate rock 
itself, detrital materials deposited as wash from the 
Ingher ground. By reason of this erosion the line of 
the outcrop or highest point of exposure of the valuable 
underlying bed of calcium phosphate is very irregular, 
it being well illustrated by the black line on Defend- 
aut’s Exlubit 2. The line of outcrop is highest on top 
of ridges and descends as erosion caused exposure on 
the sides of the gulches; the bed, however, always dip- 
ping to the west on the claims in question. The black 
line simply indicates the line of the bed as it is shown 
m its irregulanity produced by the folding of the earth 
and by erosion. HKxposures also occur in the creex 
channel of Montpelier Canyon, where the bed has been 
cross-cut and eroded away by the waters of Montpelier 
Creek. On the east side of the creek the bed is shown 
as it appears on its dip westerly from the black line 
running through the Arkansas claim (see Defendant’s 


Exhibit 2), and on the west side of the creek in line 
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with the dip on the east side, the bed is seen as it con- 
tinues downward toward the Bear Lake Valley. The 
strike of the bed is north and south and may be fol- 
lowed for several miles by the surface exposures and 
oy the workings of those who have had and now have 
claims along it. 


Kach bed of the phosphate series maintains its 
individuality throughout, that is, the beds of calcium 
phosphate, fossiliferous limestone, shale and chertv 
limestone do not intrude one upon another. Hach 1s 
distinct and never, throughout any of the workings, has 
it been discovered that one stratum has been substi- 
tuted for or has taken the place of another either in 
whole or in part. (Ree., 566, 567, 746). Neither has it 
been shown upon any of the workings that any stratum 
pinched out. (Rec., 746). By an examination of the 
underlying bed of calcium carbonate, and of the fossil- 
iferous limestone immediately above the valuable bed of 
ealeium phosphate, one may see seams or cleavage 
planes in the rock, but in none of these planes or eracks 
has any of the calcium phosphate intruded; and even 
where the strata above the valuable bed are compara- 
iively thin, they show no evidence of ever having been 
disturbed by the layer or stratum lmnediately above 


or below. 


The phosphate rock may be, and has been mined 
by different methods. In some localities it is necessary 
to mine it in the same manner that coal is mined, while 
in other localities, such as at Sage, Wyoming, and at 
Montpelier, it conld only be mined by quarrying. (KRec., 
458-460, 746). 
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THE USE OF PHOSPHATE ROCK. 


Calcium phosphate is used as a fertilizer and for 
no other purpose. (Ree., 342, 545). Only the lower 
bed of the phosphate series is of any commercial value 
(Ree., 738, 739), and it is upon this that all the dis- 
eoveries of both complainants and defendant were 
made. This bed is composed of about seventy per cent 
calcium phosphate; that is, seventy per cent of a com- 
bination of calcium and phosphoric acid. The manner 
of its preparation for market is explained by Mi. Weeks 
at pages 545 and 546 of the record, and in succeeding 
pages he explains how the prepared product is used 
and also its chemical and mechanical effect upon the 
soil. It is not mined, as is contended by some of the 
witnesses for the complainants, for the phosphorus it 
contains; neither is it used for the phosphorous con- 
tent. The rock is valuable because it is a combination 
of phosphoric acid with caleium. (Ree., 545). It would 
be nnpracticable toe provide phosphoric acid as a fer- 
tilizer unless in combination with the calcium (Rece., 
047), and both of these constituents of the rock are 
highly valuable, the phosphoric acid as food for the 
growing plant, and the ealeium to a hmited extent also 
as a plant food, but primarily valuable as a sweetener 
of the soil in the same manner that gypsum or land 
plaster is a soil sweetener, or as common lime is valu- 
able for the same purpose. (Reec., 549, 550). As ex- 
plained by Myr. Weeks, who, by the way, is a cheinist, 
and also a practical farmer, who has purchased and 
used phosphate rock both in the prepared and unpre- 
pared state (Rec., 544, 548. 549, 550), it is a question 
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of the condition of the soil as to whether the prepared 
product or the raw phosphate rock itself is the more 
valuable for fertilizing purposes. (Reez., 549, 550, 551). 
if the humus has been removed from the soil the pre- 
pared product is preferable. If, however, the land 
possesses considerable humus, the raw phosphate rock 
is more effective. However, whether used im the raw 
or in the prepared state, it is mined as a whole and is 
used as a whole, and is not subject to any process 
whereby any mineral contained in the rock is extracted. 
(Ree., 548, 551). The deposit, so far as it has any 
value, is, in the words of Mr. Bell, ‘‘simply a consolid- 
ated natural manure, and its chief use in commerce 
would be for that purpose, for fertilizing land.’’ (Rec., 
780). . 


CO 2IONS 2520, AND 320, kh. S. U.S. 


There can be no doubt that the ground in question 
is mineral land within the purview of the laws of the 
United States. (Northern Pac. R. R. Co. vs. Soderberg, 
188 U. S., p. 524; 47 L. Ed., p. 575). Phosphate land 
has been so declared by the Department of the Interior, 
ieee. 08;°26 L. D., 600; hat in view of the origin, 
who perrties ae 

+ , manner of occurrence, inethod of mining 
and use of this deposit, can it be said that it should 
be located as a vein or lode? Our construction of 
Section 2320, Revised Statutes of the United States, 
which is, we think, the only construction that is reason- 
able and consistent. with the history of mining, is that 
before a deposit is subject to lode location it must be 
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a ‘‘vein’’ or ‘‘lode,’’ and these words being used 
svnonymously, we say that in short the deposit must 
be a ‘‘vein.’? The words of the statute are ‘‘vein or 
lode of quartz or other rock in place bearing gold, 
silver, cinnabar, lead, tin, copper or other valuable 
deposits.’’ There is no comma after the word 
‘“quartz;’’ the statute, therefore, does not mean that 
not only may veins or lodes of quartz be located as 
lodes, but also other rock in place not a vein or lode, 
but it means that veins or lodes of quartz bearing the 
enumerated metals, or other valuable deposits, may 
be located as lodes, and also that ‘“‘veins’’ or ‘‘lodes’’ 
of other rock in place, bearing said metals and other 
valuable deposits are subject to lode locations. To 
make ourselves clear, we contend that to be locatable 
as a lode, the deposit must be a vein or lode of quartz 
or a vein or lode of other rock (not quartz) in place, 
bearing gold, ete. ‘‘All forms of deposit excepting 
veins of quartz or other rock in place’’ are patentable 
as placer and rock in place when not a vein has been 
repeatedly declared to be subject to placer entry, as 
appears from the rulings of the Land Department, of 


which the following are a very few: 


In Collins vs. Kelly, 12 L. Dee., 1, the Secretary 
of the Interior suggested that limestone used for making 
lime would be properly located as placer, and this sug- 
gestion was followed in Shepherd vs. Bird, 17 L. Dee., 
82, where the question as to how such a deposit might 


be acquired was raised. 


In Henderson ws. Fulton, 35 L. Dee, 632. 1, FAs 
3 5 b) 


held that marble is subject to location as placer and 


a9 


not as lode. We shall have occasion to again refer to 
this decision. 


In MecGlenn vs. Weinbroeer, 15 L. Dee., 370, it was 
held that building stone was locatable as placer; and 
this decision was rendered without applying the law 
of 1892, which expressly authorized a placer entry of 
such deposits, the right to the ground, having initiated 


prior to the passage of that law. See also 3 L. Dece., 116. 


Gypsum, also, is subject to placer location (Morr1- 
son on Mining Rights, p. 248, 244; Shamel on Mining 
Law, p. 277), and the same is true of phosphate rock 
itself. (Defendant’s Exhibit X; 18 L. Dee., 58). 


The foregoing decisions are cited for the purpose 
of justifying our construction of the statute that it is 
not enough that the deposit be ‘‘rock in place’’ to ex- 
clude it from location as placer under Section 2329, or 
io warrant its location as lode under Section 2320. 
These adjudications in effect hold that where there is no 
vein and the ‘‘rock in place’’ is a valuable mineral 
deposit, it is subject to location as placer. (3 LL. Dee., 
EG) 

The idea which we have above expressed with refer- 
ence to the construction of Sections 2320 and 2329 is 
sustained by Lindley on Mining Law, Vol. 1, See. 299, 


wherein he states: 


‘A vein, or lode, is necessarily ‘in place.’ The 
condition of being ‘in place’ is one of its essential 
attributes. The term ‘quartz or other rock 10 
place,’ as used in section twenty-three hundred and 
twenty of the Revised Statutes, refers to its con- 
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stituent elements, or the ‘fillimg’ of veins and lodes. 
Kixperience has shown that mineral substances 1% 
veins, or lodes, are not always found in quartz. 
Sometimes the vein material is composed mainly of 
the same character of rock as the inclosing walls— 
the oceurrence of mineral being in the form of 
impregnations, penetrating the country rock, or the 
mineral may be but a replacement of the original 
rocks. So the statute recognizing that while the 
material of most veins consists of quartz, yet, as 
this is not universally true, the alternative, ‘or other 
rock in place,’ was introduced. As quartz is a vein 
in rock: in place, the statute would have been equally 
as comprehensive if mstead of saying ‘veins, o1 
lodes of quartz or other rock in place’ it had simply 
said ‘veins, or lodes, of rock in place.’ ”’ 


And the court in Webb vs. Asphaltun Mining Coni- 
pany, 157 Fed., 203, makes the following declaration: 


“The distinguishing test which determine; 
whether or not a valuable mineral deposit may be 
secured by a lode claiin or by a placer claim is the 
form and character of the deposit. If it is in a veiz 
or lode in rock in place it may be secured by a lode 
claim, and it may not be by a placer claim. If it is 
not in a vein or lode in rock in place it may be se- 
cured by a placer clatm, and may not be by a lode 


elaim.’’ 


THE DEPOSIT IN QUESTION NOT A VEIN. 


What is a vein? There are various definitions of 
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rock; they are one and the same. The deposit is simply 
an aggregation of oolites (see Defendant’s Exhibits 10 
and 11), cemented together by calcium. The calcium 
itself in such combination is an essential element in 
making the deposit valuable, possessing as it does, 
properties which render the whole rock mass effective 
for fertilizing purposes. 


240 PHOSPHATE DEPOSIT DOES NOT BEAR 
OR CONTAIN ANY OF THE METALS OR 
SUBSTANCES ENUMERATED IN 
SECTION 2320. 


Bxeepting the cases of Webb vs. Asphaltum Co., 
supra, and San Francisco Chemical Co. vs. Dnffield, 
ee TFed., ...., both decided by the Cireuit Court of 
Appeals fer the Mighth Cireuit, there is no adjudication 
that a deposit of a non-metallic mineral is subject to 
location as a lode; and as shown by the eases of Iron 
Silver Mining Co. vs. Mike & Starr Mining Co., 143 
Weeeewoe: 20 Ly. We., 201, 210, and United States vs. 
Tame oiver Mining Co., 128 U. 8., 673; 32 L. Hd., 571, 
the Supreme Court of the United States has declared 
that there cannot be a lode location ‘‘until the dis- 
covery of a lode or vein bearing metal,’’? and that by 
the words ‘‘veins”’ or ‘‘lodes’’ ‘‘are meant aggregations 
of metal imbedded in quartz or other rock in place,’’ 
hence we say that one of the characteristics of a vein 
er lode is that it contains a metallic mineral. Under 
fhe construction of the statute as announced in the 
Webb case, the fact that caleium phosphate is a non. 


A ° . . e ° 1 f 
metallic mineral, is not, of itself, important in Geter- 
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thing. Such a piece of broken oolite forms the 
center or nucleus of the subsequent oolite which is 
formed, which you will find forming these concentrie 
forms or layers. So that the study of these oolites 
indicates from their structure and from the ma- 
terial of which they are made, that they are formed 
upon the ocean bottom, in which the water must 
have been comparatively quiet; nevertheless, there 
was sufficient movement of the water, or currents, 
to move these oolites along, to abrade them, and 
in that movement they were gathering from the 
surface underneath the water, or from material 
in suspension in the water, the materials which 
formed the oolites. They were the first things that 
were formed in this phosphate rock. 'The cement- 
ing material, which is the calcium carbonate, was 
probably laid down in a form just about the same 
tine that the oolites were formed, or immediately 
thereafter, and the whole mass of the phosphate 
rock is made up of these oolites, and of the calcium 
carbonate cement, which binds the oolites together 


mitomeaerock stratum.’’ (hee, 5212523). 


It cannot be said that this deposit is mineralized 
rock. ‘‘'T'wo distinet constituent elements of vein mat- 
ter or substance are clearly recognized as essential; the 
rock and the mineral borne tn the rock.’’ (tlenderson 
vs. Fulton, 35 L. Dee., 652, 662). What rock have we 
here which bears a mineral? None; but we have a 
combination of caleium and phosphorie acid which is 
not only the rock but the mineral as well. There is no 


rock bearing any mineral and no mineral borne in any 
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eral of some kind or other, but it is uot necessarily 
mineralized rock.’’ (Rec., 594). 


These definitions aceord with that of Webster, that 


mineralized rock is ‘‘rock impregnated with mineral.’’ 


The manner of its deposition as stated by Mr. 


Weeks, and which statement is confirmed by Mr. Breger 
end Mr. Bell, precindes the classification of this deposit 


as either mimeralized or mitneral-bearing rock. 


To quote further from Mr. Weeks: 


“When vou examine the phosphate rock in & 
hand specimen, the first examination one makes ot 
its granular character it seems to be made up of 
grains, which are these little oolites; and if vou 
take a piece of this phosphate rock and grind it 
down until it is very thin and spread it out upon a 
sheet of glass, and grind it so that you get cross 
sections of these oolites, so you ean observe through 
the iicroseope the internal structure of these 
oolites, you will find that they are made up of con- 
centric layers of I might call them concretions; 
they are layers of material, one layer upon another, 
of couse exceedingly thin, and you will find in 
the center of these oolites, frequently, a simall par- 
ticle of calcite,—which is shown by the striations of 
the calcite material,—forming the nucleus around 
which these materials have accumulated forming 
the oolite; or you will find in the center of an oolite 
another oolite, which slows under the microscope 
to have been broken in two, and its edges made 


rough, as if it had heen rolled arommd upon some 
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a more or less economical extent from such molten 
magma. 


Q. Is this calcium phosphate a mineral-bearing 
or mineralized rock? 


A. Decidedly no. 


Q). Now, in mineralized rock, or mineral-bear- 
ing rock, what is the distinction which exists be- 


tween such rock and this ealcium phosphate? 


A. Jn mineralized and mineral-bearing rock 
the distinction, perhaps the principal distinction, 
as I have indicated, is, that to lave mineralized rock 
the country rock must be in existence—must have 
been in existence as such prior to the mineraliza- 
tion, and the mineralized or valuable mineral de- 
posits must have been thereafter brought into their 
present position, and from without the linits of 
their present occurrence. These are perhaps the 
principal distinctions. The phosphate rock was 
an original sedimentary deposit; it was deposited 
wlong with the other strata, below it and above it. 
to the extent of all the present valuable mineral 
deposits it bears, and there has been no mineraliza- 
tion or deposition of valuable mineral deposits 
therein after these rocks have become rock m place. 
(Ree., pp. 685, 686). 


Alr. Weeks stated on cross-examination : 


‘My conception of iineralized rock is a rock 
into whieh mineral has come in some form after 


he forinution of the rock itself. All reck is min- 
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A. Mineralized or mineral-bearing rock is rock 


in which mineralization has taken place. 


Q. Explain in what manner mineralization 


takes place to constitute the mineralized rock? 


A. To constitute the mineralized rock it 1s 
necessary to have the rock in place originally, be- 
fore mineralization takes place. That is necessary 
to begin with. Thereupon mineralization of the 
rock may take place by various methods, chief 
among which are the following: Fissure veins, or 
vein deposits of a general type of fissure veins, 
which mineralizations take place in crevices, fis- 
sures, or other cavities in such rock, by injection 
from without of valuable or other materials, usually 
carried in aqueous solution into such fissures, crev- 
ices or cavities. There are also replacement imin- 
eralizations, wherein the mineral-bearing solutions. 
or other mineral carriers, are deposited between 
the grains of rock in place, and such deposits are 
usually associated with the replacement of the con- 
stituent grains of the rock, to a greater or less 
extent, by the valuable minerals or mineral-bearing 
deposits in question. Such deposits are known as 
replacement deposits, as distinct from fissure-veil 
deposits. There is a third class of deposits, which 
hardly enters into the present discussion, and is 
known as magmatic segregations. Such deposits 
are confined entirely to granite and gnousses and 
original archaen or primitive rocks which have been 


molten, and inineral depositions separating out to 
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A. That is classed as generally true, but often 
a fissure is formed by chemical action of metals 
in the form of salts, or acids, ete., being in the 
water and eating away the walls and making de- 


posits in the cavity that has been eaten away. 


Q. But, nevertheless, the substance for which 
the miner is seeking, and which constitutes the 
valuable property, comes into the fissure after it is 
created, whether it is created by this eating away, 
or whether by some internal force that parts the 
rock? 

A. Yes, sir; it is a concentration in the crevice. 

@. Yes, in the crevice. Now, is there any 
crevice in this calcium phospliate deposit? 

A. No; I have said it was a sedimentary de- 
posit. (Ree., 364). 

Mr. Wilson, another witness for the appellees, re- 
ferring to the phosphate deposit, has this to say: 

Q. Is it vour interpretation of a fissnre—so 
that I can get your idea of a fissure—as a mining 
engineer, do you contend that the space between 
what vou call hanging and foot walls is a fissure? 

(). No, sir. (Rec., 448). 


(See also testimony of Mr. Weeks, Tr., p. 234.) 


THERE IS NO MINERALIZED OR MINERAL 
BEARING ROCK. 
Mr. Breger testified as follows: 
Q. What definition do you give, Mr. Breger, 


of mineralized or mineral-bearing rock? 
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How many of these characteristics are possessed 


by this deposit of calcium phosphate? 


We concede that it is rock in place having a dip 
and a strike in the same sense as limestone, gypsum, 
building stone, coal or any other rock formation which 
forms a part of, and is firmly fixed in, the mass of the 
hill, and that it usually occurs between a bed of over- 
lying fossiliferous limestone, and an underlying bed 
of hard silicious limestone. This latter feature of the 
deposit, however, is not always present, for in some 
places it has no overlying rock, the same having been 
eroded and replaced by detrital materials washed from 
tlie hill above. In such localities the deposit occurs 
simply as a quarry and is and can be mined only by 
that method. Except ia the particulars just mentioned 
it possesses none of the characteristics of a vein. We 
cul now proceed to show from the evidence the many 
characteristics of a vein which this deposit does not 


possess. 


DEPOSIT NOT FOUND WITHIN A FISSURE OR 
CREVICE. 


Mr. Sterling, a witness for the appellees, testifies 


concerning the formation of veins as follows: 


Q. But always this ore, or mineral rather, 
whichever you may term it, comes into the fissure 
whether from above or below, or from the sides, 
after the formation of the fissure. That is the 


accepted idea ainong geologists? 
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the proper form of location for a non-metallic mineral 
not under consideration by the Supreme Court when 
it made use of the expression; and this principle holds 
good in answer to appellee’s attempt to control the 
court in determining what is a lode by the general defi- 
nitions of the Supreme Court in the Eureka and Chees- 


man cases. 


It is apparent from the authorities heretofore cited 
that in addition to its having a dip and a strike, the fol- 
lowing are the usual characteristics of a vein: 


(a) A fissure, crack or crevice in the earth’s crust. 


(b) The crevice must contain mineralized or muin- 
eral-bearing rock. 

(ec) Mineralized rock must be in place, and must 
be valuable for the mineral content wlich it bears. 

(dq) The rock in place bears one or more of the 


metals named in the statute. 


(e) Such mineralized rock has been foreed by in- 
ternal heat and pressure from the depths of the earth 
in the form of solutions and gases, and, following the 
hue of least resistance, has found its way along the rift 


or crevice, and there in time become solidified. 


(f) The mineralized substance is foreign to the rock 


into which it has been injected, 


(g) If (as in bedded veins) no well defined fissure 
was created by the internal forees prior to the in- 
jection of the mineralized solutions, there has been a 
partial dissolution of some particular stratum by the 
sclutions and gases, and in place of the rock dissolved 


has been left the foreign mineralized matter. 
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lines or aggregations of metal imbedded in quartz 
or other rock in place. The terms are found 


together in the statutes, and both are intended to 


indicate the presence of metal in rock.” 


United States vs. Iron Silver Min. Co., 128 
Wis eGo; 32 oe Wile 571. 


See also: 
Bevis vs. Markland, 130 Fed., 226. 


In the case of Webb vs. American Asphaltum 
Mining Company, 157 Fed., 203, the Cireuit Court of 
Appeals for the Eighth Cireuit, while holding that a 
deposit in order to be locatable as lode must be a vet 
in rock in place, seems to depart from the doctrine in 
the cases just cited that the deposit must be metallifer- 
ous, and holds that gilsonite when appearing as a vein 
im rack in place, though non-metallic, is subject to lode 
loeation. Of this decision Mr. Morrison in his work on 
Mining Rights, says: ‘‘It remains for the ultimate 
adjudication of the Federal Supreme Court before we 
can concede that if is a correct exposition of the law.’’ 
Morrison (14th) Hd., p. 243. Assuming, however, that 
the Supreme Court would hold that a non-metallic 
mineral may be located as lode, the Webb case well illus- 
trates the principle that general statements of the 
Supreme Court defining a vein or lode as metal bearing 
are to be considered in connection with the facts of the 
particular case before the court and not as controlling 


in a case wherein the court is called upon to determine 
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Reynolds vs. Iron Silver Mining Co., 116 U. S., 
687; 29 L. Ed., 774, 777. 


“With practical unanimity the authorities are 
to the effect that to constitute a vein or lode within 
the meaning of the statute, the mineral deposit must 
be borne in rock in place. Muineral-bearing rock, in 
place, or equivalent terms, are invariably used 1n 
defining what the law contemplates as a vein or 
lode. Quartz or other rock in place bearing gold, 
silver, ete., are the terms used in the statute. Two 
distinct constituent elements of vein matter or sub- 
stance are clearly recognized as essential; the rock, 
and the mineral borne in the rock. ‘To this extent, 
therefore, a general definition applicable to all cases 
may be given, namely: that a vein or lode to be 
locatable and patentable under the mining laws 
must possess the elements of rock in place bearing 
one or more of the minerals specified in the statute, 
or some other mineral that would be embraced 


within the words, ‘other valuable deposits.’ ’’ 
Henderson vs. Fulton, 35 Land Dee., 652, 662. 


‘fA right to a lode can only be initiated by leca- 
tion, and the statute declares that no loeation can 
be made until the discovery of a lode or vein bearing 
metal.”’ 


Iron Silver Mining Co. vs. Mike & Starr Min. 
Co., 143 U. S38. 36 ado ia: 


‘‘By ‘veins or Jodes’ as here used, are meant 
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they be seen. Their existence may be determined 
by assay and analysis. Id: Hyman vs. Wheeler 
(C. C.), 29 Fed., 347; Mining Company vs. Chees- 
man, 116 U. S., 529, 6 Sup. Ct., 481, 28 L. Hd., 712. 
The contro!ing characteristic of a vein is a continu- 
ous body of mineral-bearing rock in place, in the 
mass of the surrounding formation. If it possesses 
these requisites and carry mineral in appreciable 
quantities, it is a mineral-bearing vein, within the 
meaning of the law, even though its boundaries may 
not have been ascertained.’’ 


Beals vs. Cone (Col.), 62 Pac., 948, 952, 953. 


‘‘The veins, lodes or fissures mentioned in Sec- 
tion 2320 are found in the surrounding rock, and 
are described and defined in the case of Iron Silver 
Co. vs. Cheesman (ante. 712), recently decided in 
this court. Placer mines, though said by the statute 
to include all other deposits of mineral matter, are 
those in which this mineral is generally found in the 
softer material which covers the earth’s surfaces, 
and not among the rocks beneath. The one is only 
available by following this vein into its stony case 
in the bowels of the earth, detaching and bringing 
it to the surface and subjecting it to crushing, melt- 
ing and other processes by which the precious meta! 
is separated from the ore of which it is a part. In 
the other, the more usual way is to take the soft, 
earthy matter in which the particles of mimeral are 
loosely mingled and by filtration separate the one 


from the other.’’ 
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Kureka case, 4 Saw., 302, and other decisions fol- 
lowing and referring to that. In the Eureka case, 
Mr. Justice Field of the Supreme Court of the 
United States, said: ‘We are of the opinion that 
the term (lode) as used in the Acts of Congress 
is applicable to any zone or belt of mineralized rock 
lying within boundaries clearly separating it from 
the neighboring rock. It includes, to use the lan- 
guage cited by counsel, ‘all deposits of minerai 
matter found through a mineralized zone or belt, 
coming from the same source, impressed with the 
same forms, and appearing to have been created 
by the same process.’ This definition would not 
include a bed of gravel from which particles of gold 
may be washed. The words ‘mineralized rock’ were 
evidently intended to qualify the last as well as the 
first sentence.’’ 

‘‘In practical mining, the terms ‘vein’ or ‘lode’ 
applies to all deposits of minezalized matter within 
any zone or belt of mineralized rock separated from 
the neighboring rock by well-defined boundaries, 
and the discoverer of such a deposit may locate it 
as a vein or lode. In this sense these terms were 
employed in the several Acts of Congress relating 


to mining locations.’’ 
Haves vs. Laviguino (Uiah), 33 Pac., 1029. 
“The distinguishing feature between a vein 


and the formation enclosing it may be visible. It 


must have boundaries, but it is not necessary that 
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CENTURY DICTIONARY. 


“‘Lode—A metalliferous deposit having more 
or less of a vein-like character—that is, having a 
certain degree of regularity, and being confined 
within walls. Lode as used by miners is nearly 
synonymous with the term vein as emploved by 
geologists, ete. The word would not be used for a 
flat, stratified mass.’’ 


CENTURY DICTIONARY. 


‘Veins are aggregations of mineral matter in 
fissures of rocks. Lodes are therefore aggregations 


of mineral matter containing ores in fissures.’’ 


Von Cotta’s ‘‘ Treatise on Ore Deposits,’’? See. 


16 (Prime’s Translation). 


“The word ‘lode’ is properly defined as a ‘zone 
or belt of mineralized rock lying within boundaries 
clearly separating it from the neighboring rock’ and 
does not apply to a bed of gravel from which par- 
ticles of gold may be washed, although such gravel 
may be enclosed within defined boundaries.’’ 


Gregory vs. Pershbaker (Cal.), 14 Pae., 401. 


The court in the last case cited discusses the defi- 


nition of Justice Field in the Eureka ease, and in pass- 


ing upon the contention that the deposit was lode, uses 


the following language: 


‘‘In support of their view, counsel] cited the 


ol 


in fissures, of certain mineral matter, usually in a 
purer and more sparry form than they exist in the 
rocks. The accumulation has in all cases taken 
place subsequently to the formation of the fissure 
and by slow process.’’ 


In Con. Wyoming Gold Mining Company vs. Cham- 
pion, 63 Fed., pp. 544, 545, it is said: 


‘“To constitute a vein it is not absolutely neces- 
sary that there should be a clean fissure filled with 
mineral, but it may and does exist when filled in 
places with other matter. The fissure should, of 
course, have form and be well defined, with hanging 


and foot walls.’’ 
The following are other definitions: 


“‘Vein—An occurrence of ore, usually dissem- 
inated through a gangue or veinstone, and having 
a more or Jess regular development in length, width 


and depth.’’ 


¥ % % % * * * 


‘A vein and a lode are, in comomn usage, es- 
sentially the same thing, the former being rather 
the scientific, the latter the miner’s name for 1t.”’ 


% * % * * * * 


‘(A bed of rock forming a member of a strati- 
fied formation, with which it was synchronously de- 
posited, cannot properly be called a vein or lode, 
even if it has metalliferous matter generally dis- 
seminated through it in quantity sufficient to be 


worth working.’’ 


00 


dition, must be metalliferous—must contain some 
kind of mineral of value so as to distinguish it 
from the country rock. 


* ae * * e * ci 


‘<The books tell us that vein-making fissures have 
been formed by contraction or drying, as in argil- 
laceons stratum, or on cooling from fusion or from 
heat attending metamorphism; by subterranean 
movements, pre-eminently those which have at- 
tended mountain making; by the disruptive or ex- 
pansive action of vapors resulting from voleanic 
action; and by corroding vapors, or by solutions 
from the deep, which sometimes enlarge the fissures, 
especially where the rock is lmestone. (Dana, 
Manual of Geology). Fissures formed through 
voleanice action and enlarged by corroding’ solutions 
and vapors, are deep-seated, and frequently contain 
large cavities. That the vein in question was so 
formed by such action, and solutions or vapors 
appears from the testimony as we have already 
observed. It will be perceived that to define the 
word ‘vein,’ that represents a thing of so many 
and varied characteristics, is a matter attended 
with difficulty. Especially is this true if such defi- 
nition, in view of the statutes which deal with min- 
eral-bearing veins only, is to convey an accurate 
idea of the thing itself.’’ 


La Conte in his ‘‘Elements of Geology,’’ page 234, 


says: 


““Trne veins, then, are accumulations, mostly 


49 


‘‘In determining the question before us, how- 
ever, whether the finding of the court was war- 
ranted by the evidence, it is important to consider 
what constitutes a vein or lode. It will hardly 
be contended that merely because rock is broken, 
erushed, shattered or even fissured, it contains a 
vein within the meaning of the laws of Congress. 
All miners of any experience as well as men of 
scientific research, know that such oecurrence may 
be found in the most barren country. Something 
more is necessary to dignify that kind of material 


with the eharacter of a vein or lode.’’ 


Grand Central Mining Co. vs. Mammoth Mining 
Com( Utah), 85 Pac. Ge 


This expression coincides with what we have here- 
tofore stated, that it eannot be said that any given 
deposit is a vein or lode from the simple fact that it 
possesses any one, or even several, of the characteristics 
specified in certain definitions. As we have heretofore 
shown, the mere fact that it is voek in place is not 
sufficient to render it subject to lode loeation, nor is it 
sufficient, as stated above, to find broken, crushed, 
shattered or fissured rock. We must broaden our in- 
quiry and ascertain whether the partienlar deposit in 
question before the court, possesses not merely one 
characteristic but all the characteristics which go to 
eonstitute it a vein or lode. The court in the above 


case continues: 


“he material, whatever else may be its con- 
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Again, in speaking of mineral deposits in irregular 


formis (CRN), it is said: 


‘Tt is certain that they were not deposited in 
the limestone bed when it was formed. On the con- 
trary, they were deposited in their present position 
* * * Jong after the formation and consolidation 
of the limestone.”’ 

Mean (CK): 

‘‘Generally speaking, it would seem to the 
author that an ore body, to be regarded in the eye 
of the law as a ‘lode,’ and which will be given all 
the legal attributes which belong to true lodes, must 
not only possess reasonable continuity, but must 
in itself represent some well defined and reasonably 
regular main channel of mineralization, through 
which the hot water and vapors ascended, and in 
which or along which they deposited their mineral 
solutions. This is an almost. infallible test.’’ 

‘(A vein or lode authorized to be located is 
a seam or fissure in the earth’s erust filled with 
quartz or with some other kind of rock in place, 
earrying gold, silver, or other valuable mineral 


deposits nained in the statute.”’ 


Jupiter Mining Co. vs. Bodie Con. Mining Co.. 
Hi ed 675. 


a 


‘What, then, is a quartz lode? It is a fissure 
or seam in the country rock filled with quartz mat- 


ter bearing gold or silver, etc.’’ 


Foote vs. National Mining Co., 2 Mont., $02. 
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decided, but their possible bearing on all other cases 


is seldom completely investigated.”’ 


It is quite apparent that the question as to whether 
this deposit of calcium phosphate is a ‘‘vein’’ or ‘‘lode’’ 
is not to be determined by arbitrarily including it within 
the broad definitions and general statements of the court 
im the HKureka case and the Cheesiman case, as was done 
by the Cireuit Court of Appels for the Eighth Circuit 
in San Francisco Chemical Co. vs. Duffield et al, .....- 
Wede .e ss , for those definitions were not announced 
when the question of the classification of calcium phos- 
phate or any similar deposit having a like origin, a lke 
appearance, or a similar use, was under consideration. In 
order to properly classify this deposit we must ascertaim 
what are the characteristics of lodes ov veins as they 
are known to practical miners, and to the mining 1dus- 


try. Let us see what these characteristics are: 


CHARACTERISTICS OF VEINS, 


In the work entitled ‘‘The Law of Mines and Mining 
in the United States,’’ by Barringer and Adams, the 
following appears in the geological preface (XCIX): 

‘‘Generally speaking, a vein or lode represents 
some break or rift in the rocky crust of the earth, 
usually penetrating to a great depth, tlrrough which 
channe] iineralized waters have ascended, and 
in which, on the sides of which, ov in the rocks 
adjacent to wlich, they have deposited their mineral 
solutions until these have slowly filled and choked 


up the ecrevice.”’ 
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The term is not susceptible of arbitrary definition 
applicable to every case. It must be controlled in 
a measure, at least, by the conditions of locality 
and deposit. Cheesman vs. Shreeve, 40 Fed., 878.’’ 


Beals vs. Cone (Col.), 62 Pac., 948, 952, 943. 


The Interior Department, also, has said: 


“That it has been difficult, if not impracticable, 
to give any broad and general definition controlling 
as to all features and in all cases is beyond doubt. 
* * * The authorities recognize that definitions 
have been given in some of the states and mining 
districts that would not be applicable to conditions 


in other states and mining districts.’’ 
Henderson vs. Fulton, 35 L. Dee., 652, 663. 


In Cohens vs. Virginia, 6 Wheaton, 262; 5 L. Eu, 
290, Chief Justice Marshall said: 


“It is a maxim not to be disregarded, that gen- 
eral expressions, in every opinion, are to be taken 
in connection with the case in which those expres- 
sions are used. If they go beyond the ease, they 
may be respected, but ought not to contro] the 
judgment in a subsequent suit when the very point 
is presented for decision. The reason of this maxim 
is obvious. The question actually before the court 
is investigated with care and considered in its full 
extent. Other principles which may serve to illus- 


trate it are considered in their relation to the case 
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Mr. Justice Field himself, clearly recognized thie 
principle which should control in reaching a conclusion 
in this ease. ‘To quote: 


‘Tt is more important that the court should be 
right upon later and more elaborate consideration 
of the cases than consistent with previous declara- 
tions. Those doctrines only will eventually stand 
which bear the strictest examination and the test 
of experience.’’ 


Barden vs. Northern Pac. R. R. Co, 154 U. 8., 
d2e5 30 Lede, 1000: 


In Book vs. Justice Mining Co., 58 Fed., 121, it is 
said: 


‘The definitions of a vein or lode, as given m 
the authorities, are, as before stated, instructive, 
and worthy of consideration. Their application to 
any given case must be determined by reference to 
the special facts which existed in the particular 
mining district where the lodes under consideration 
were located, in connection with the facts of the 


case before the court.’’ 
As stated in the Eureka case. 

‘Tt is difheult to give any definition of this term 
(vein) as understood and used in the Acts of Con- 
gress which will not be subject to criticism.’’ 

And the Supreme Court of Colorado has said: 

‘“Many definitions of veins have been given, 


Varying according to the facts under consideration. 
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Now it was under the conditions above detailed that 
the foregoing definitions were announced. In_ both 
cases the deposits, without question, possessed the char- 
acteristics of veins; that is, they were deposits of m- 
eral bearing rock lying within crevices, fissures or frac- 
tures made by the forces of nature into which this 
mineral bearing rock had been injected, and the only 
question determined in the Eureka case was whether 
one or more lodes or veins existed within the zone in 
controversy, and in the case of Tron Silver Mining 
Company vs. Clicesinan, as to whether the lode or vein 
claimed by the defendant was a part of the lode or 
vein claimed by the plaintiff. 


Under these conditions, it cannot, of course, be 
reasonably contended that the court intended to decide 
that every valuable deposit of mineral within well de- 
fined walls, is a lode or vein. It was not necessary 
for the court to render such a decision. Tins is clear 
from the followmg statement of the trial court in the 


Cheesman ease, 8 Fed., 301: 


‘The words used in the statute to designate 
mineral deposit in rock in place are ‘vein,’ ‘lode,’ 
and ‘ledge,’ and these are supposed to be nearly 
synonymous in meaning. However these words may 
differ in meaning, it is not important in this case 
to look for a distinction between them. Nor is i 
important to define their meaning in a manner that 
may be accepted in all cases. Any effort so to de- 
fine them would probably result in a failure; but 
we must seek for a meaning which will enable us 


to reach a conclusion in this case.’ 
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bear in mind the circumstances under which these ex- 
pressions were used, that is, the facts and conditions 
presented for the court’s consideration. No definition 
should be accepted as a precedent unless the court be- 
lieves that it was intended to apply to conditions pre- 
sented in the case under consideration. In the Kureka 
case the question was not whether the deposit was lode 
or placer, but whether in its formation and manner 
of occurrence the deposit consisted of one or several 
lodes. The court found the formation to be a lime- 
stone wlich by the forces of nature had been broken 
and crushed, and wherein existed fissures, crevices and 
chambers into which had been injected in solution the 


metal bearing: rock. 


In the case of Iron Silver Mining Company vs. 
Cheesinan, supra, the question of lode against placer 
was not in issue, but the observations of the court were 
imade in connection with a determination of the ques- 
tion as to whether a certain deposit claimed by the de- 
fendant as the ‘‘Smuggler Lode’’ apexed in and was 
a part of the plaintiff’s ‘‘Lime Lode.’’ This question 
jiad been submitted to the jury, which had rendered a 
verdict in favor of the defendant upon the theory that 
the ground was so broken and disjointed and the sev- 
eral parts so intermingled that the ‘‘Smuggler Lode’’ 
was not a part of the ‘‘Lime Lode.’’ The trial court 
in its instructions recognized the existence of the fis- 
sures and crevices, and the jury determined simply 
that the fissure and crevice claimed by the plaintitf 
was not contiuous to the extent of taking on its dip 


the deposit of the defendant. 
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tial to the definition of a lode, in the judgment of 
geologists. But to the practical miner, the fissure 
and its walls are only of importance as indicating 
the boundaries within which he may look for and 
reasonably expect to find the ore he seeks. A con- 
tinuous body of mineralized rock, lying within any 
other well-defined boundaries on the earth’s sur- 
face and under it, would equally constitute, in his 
eyes, a lode. We are of opinion, therefore, that 
the term as used in the Acts of Congress is applt- 
cable to any zone or belt of mineralized rock lying 
within boundaries clearly separating it from the 
neighboring rock. It includes, to use the language 
eited by counsel, all deposits of mineral matter 
found throughout a mineralized zone or belt coming” 
from the same souree, impressed with the same 
forms and appearing to have been created by the 
Same processes. ’’ 


In Iron Silver Mining Company vs. Cheesinan, 116 
U.S., 529; 29 L. Ed., 712, this definition is quoted with 
approval, as is also the statement of Judge Hallett in 
Stevens vs. Williams, 1 McCrary, 488, to-wit: ‘‘In get- 
eral it may be said that a lode or vein is a body of 
mineral or a mineral body of rock within defined bound- 


uries in the general mass of the mountain.’’ 


The definitions above given are quoted and relied 
upon by complainants, and they claim that the deposit 
of calcium phosphate in question comes within their 
terms as a body of mineralized rock within defined 
boundaries in the general mass of the mountain. In 


considering these definitions, however, the court will 
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the word as used in the mining law. In the Eureka 
ease, 4 Sawyer, 302, Justice Field states: 


‘The Aet of Congress, 1866, provided for the 
aequisition of a patent by any person or associa- 
tion of persons claiming a vein or lode of quartz or 
or rock in place bearing gold, silver, cinabar or 


copper.’’ 


“The Act of 1872 speaks of veins or lodes of 
quartz or other rock in place, bearing similar metals 
or ores. <Any definition of the terms should, there- 
fore, be sufficiently broad to embrace deposits ot 
the several metais or ores herein mentioned. In 
the construction of the statutes, general terins must 
receive that interpretation which will include all 
the instances enumerated as comprehended by them. 
The definition of a lode given by geologists is that 
of a fissure in the earth’s crust filled with minera 
matter, or more accurately, as aggregations of min- 
eral matter containing ores in fissures. (See Von 
Cotta’s ‘Treatise on Ore Deposits,’’ Prime’s Trans- 
lation, 26). But miners used the term before geolo- 


gists attempted to give it a definition.’’ 


After quoting some of the testimony, Justice Field 


proceeds ; 


“Tt is diffieult to give any defmition of the 
terin, as understood and used in the Acts of Con 
gress, which will not be subject to criticism. <A 
fissure in the earth’s crust, an opening in its roeks 
and strata made by some force of nature, in which 


{he mineral 1s deposited, would seem to be essen- 
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mining how it should be located. The real question is 
whether the mineral, whatever it may be, is in the fora 
of a vein in rock in place, as was the case with the 
gilsonite deposit. However, since we are pointing out 
the characteristics of veins which are not possessed 
by the ealeium phosphate deposit, we eall attention to 
the testimony to show that it is different from a lode 
formation as the Supreme Court defines it, in that the 


mineral is non-metallic. 
Mr. Wilson, a witness for appellees, testified: 
Q. Now, Mr. Wilson, you say that the mineral 
has the usual form of mineral-within this deposit? 
A. Yes, sir. 
Q. That is what is known. is it not, as a non- 


metallic mineral? 


A. <A non-metallic mineral, yes. (Ree, 435). 


There is in the evidence no dispute upon this point. 


FHE DEPOSIT IS NOT A SUBSTANCE WILUCH 
HAS BEEN FORCED BY INTERNAL HEAT 
AND PRESSURE FROM THE DEPTS ‘OF 
THE EARTH IN THE FORM OF SOLUTIONS 
AND CASES, AND WHICH, FOLLOWING THE 
LINE OF LEAST RESISTANCE, HAS FOUND 
Pew AY INTO A RIPE OR OREVICE IN THE 
EARTH'S CRUST AND THEREAFTER BE 
COME SOLIDIFIED. 

This proposition needs no discussion because all the 


geologists admit that the deposit is sedimentary and 


was laid down in water in a horizontal position. 


AG 


THE BED OF CALCIUM PHOSPHATE WAS NOT 
FORMED BY A PROCESS OF REPLACE- 
MENT ASSIS TH CASE WITH 
BEDDED VEINS. 


Mr. Sterling, in his testimony, suggests that the 
deposit might have been formed by the phosphate ma- 
terials replacing a bed of limestone. This suggestion 
finds no support when the deposit is examined, Where 
replacement has taken place there are always portions 
of the replaced stratum which have not been dissolved 
away. lor example, where lead deposits are found as 
hedded veins, the solution has disintegrated a portion of 
the limestone bed, but other portions of that bed were 
not dissolved but reinain in their original position, the 
solntions having eaten out and filled an irregular chan- 
nel along the bed. In this deposit of rock phosphate 
no other rock or deposit is found. No portions of a 
Gissnnilar rock exist. The calcium phosphate itself 
occupies the whole plane and is in itself the origina! 
stratum. (Ree. 566, 820, 823). As stated by Mr. 
Weeks: 


“There is no evidence—no indication at any of 
the many points that 1 have examined this phos- 
phate bed, of a replacement process. * * * In 
this bed of phosphate we find no particles of lime- 
stone or particles of other substances that might 
have been—some parts of them—replaced. The bed 
itself is everywhere composed of these grains, or 
oolites, and the material which cements thei to- 
gether, and we never find anything else in it.” 
(Tkec., 266). 
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At this point we eall to mind that appellants, in 
their brief, set forth a quotation from Lindley and 
cited the case of Jones vs. Prospect Mining Co. (Nev.), 
31 Pac., 642, to the effect that it is ‘‘utterly impracti- 
cable and useless to attempt to draw a distinction based 
upon the mode or manner or time’”’ of the deposition 
of a mineral deposit, as it is ‘‘but little more than a 
matter of mere speculation.’’ Such is not the condi- 
tion with respect to calcium phosphate, for it is agreed 
by the witnesses of both parties that this deposit 1s 
sedimentary; that it was laid down in water and that 
itis a stratum of the Carboniferous Age, so the element 
of speculation is not present in this case. Furthermore, 
notwithstanding the expression of these authorities, we 
contend that it would be utterly impossible for the 
court to intelligently classify this deposit without an 
understanding of its origin, nature and use as well as the 
present manner of oceurrence thereof. Should the court 
simply say it is ‘‘rock in place’’ and therefore lode? 
As we have shown, such a premise would not justify the 
conclusion. It must ascertain whether the deposit is a 
vein in rock in place and this question ean only be de- 
termined by comparing the deposit with veins as they 


have been defined by the courts. 


PHOSPHATE ROCK NOT VALUABLE FOR ANY 
PARTICULAR WINERAL CONTENT, BUT 
ONLY AS A WHOLE. 

Mi. Guy Sterling, the chief witness for the appel- 


lants, represented himself as an expert on caleium 


phosphate, and testified that it is used as a fertilizer 
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and is commercially valuable for that purpose only 
(Ree., 342), though as to the rock phosphate in contro- 
versy he did not know where it was shipped, or what 
it was used for (Ree., 341); that he had never sold or 
bought a pound of it (Rec., 405). According to Mr. 
Sterling, the caleium phosphate deposit is not a place 
because it is mined for its mineral content, phosphorus, 
and is not mined and used as a whole as is gypsum, 
Imestone, building stone, cement, ete. (Ree., 346-351) 
Let us see how he sustains this assertion: 

Q. Now isn’t it true that it is not mined for 
that at all, but for the combination of the calcium 
and phosphorie acid? 

A. No, the essential value of the rock is due te 
its phosphorons contents. 

Q. And not for its phosphoric contents in 
connection or in combination with ealeinm? 

A. No; if you had a pure bed of phosphorns 
—well, [ will put it another way—if it was possible 
to get phosphorns by itself, it would be verv easy 
to get the Ime and other things to mix with this. 

Opeiiat is truce, but isn’t it time ahi iteie 
raluable because of the caleinm that is now in com- 
bination with the phosphorie acid? 

A. T don’t think so. 

(). Now, is there a particle of phosphorus in 
this rock? 

A. | don’t say that there is—there is phes- 
phorus in it, but not in the uncombined form. 

(). They don’t mine it in order to get out any 


phosphorus in the uncombined form? 
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A. Not for fertilizing, but they do when they 
want phosphorus. 

Q. JI am asking about the fertilizers, that is 
what it is mined for. 

A. Not exclusively. 

Q. Out of these beds? 

A. It may be now, but that does not apply to 
the future. 

Q. There is not any phosphorus in it? 

A. Not uncombined. 

Q. And they don’t mine it for phosphorus? 

A. They do not now, but they may mine phos- 
phate rock for phosphorus. 

Q. They do not, and you don’t know of any 
institution, or place where phosphate rock, this 
phosphate rock in this deposit that we are speaking 
of, this phosphate rock is treated to extract the 
phosphorus? 

A. You are referring now directly and ex- 
elusively to this? 

Q. Iam referring,— 

A. The claims shown on Exhibit No. 1? 

Q. Yes. 

A. I don’t know where that is shipped to, or 
what it is used for. (Rec., 339-341). 


Here we have the statement of this expert for the 
complainants that the rock is mined for the mineral 


eontent, phosphorus; that the only commercial use of 
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the rock is for fertilizing; that for fertilizing purposes 
no phosphorus is extracted from the rock, nor is it mined 
for the purpose of extracting any phosphorus; that it 
does not coutain phosphorus in the uncombined form; 
and to these several contradictory statements he adds 
that he does not know what the rock is mined and used 
for. But let us go a little farther with this expert: 

@. Do you mean to say that it is mined for 
the purpose of getting this phosphorus out? 

A. To put that phosphorus in shape for the 
plants to use. 

Q. Now, don’t you know, Mr. Sterling, that 
the plant cannot use phosphorus not combined, and 
eould not take it up? 

A. T did not say it did. 

(). Could it? 


A. Not unless it was in soluble form. 


(). Conld they take up phosphorus uncom- 
bined! 

A. They could if in a soluble form, for all L 
know. 

Q. Do you know? 

A. J don’t know. 

Q. «As a chemist? 


A. I believe they could if it was in a soluble 


(). Did you ever know or hear of such a thing 


as phosphorus in solution, uncombined phosphorus ? 
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A. No; I don’t believe it will go in solution 
alone. 

Q. And therefore the plants could not take 
it up? 

A. As TI say, it has got to be in solution. 

Q. It would be in solution, it must be, in order 
to take it up? 

A. The phosphorus? 

Q. Yes. 

A. You can put it in the shape of phosphoric 
acid. 

Q. You said you wanted it in solution. | am 
asking you how you can get it in solution? 

A. By making phosphoric acid out of it, 
and it is— 

Q. Is it phosphorus? 

A. It is not phosphorus uncombined, but phos- 
phoric acid. 

Q. So that phosphorus uncombined is not a 
soluble substance, then? 

A. Not in water. 

Q. It is not a soluble substance? 


A. Not in water. (Rec., 343, 344). 


What an evident attempt on the part of this witness 
to avoid stating the true condition. THe first states that 
the deposit is mined for the phosphorus, then he states 
that the phosphorus cannot be used unless it is com- 
bined with something else, but he will not admit that 
the calcium with the phosphoric acid makes the com- 
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bination which renders the deposit valuable rather than 
the phosphoric acid alone. After considerable spar- 
ring, however, he did finally admit that the deposit 
was valuable as calcium phosphate, and that the calcium 
was a material element in the value of the rock, as the 


following will show: 


Q. Mr. Sterling, in relation to this, where 
calcium oxide is used as a fertilizer. 

A. Caleium oxide? 

Q. Did you not testify yesterday that it was 
used commercially ? 

A. I have testified yesterday that calcium sul- 
phate was used as a fertilizer; you may call it— 

Q). Well, that is commonly called gypsum? 


i, Wes. sir. 


Q. But Iam talking about caleium oxide. Cat- 
cluin oxide is used as a fertilizer, [ mean the rock 
alone? 

A. Linestone is, ves, 

(). Slacked lime? 

A. Yes, sir. L suppose slacked lime might be 
used, too. 

Q. Now, then, that is used for the benefit which 
will accrue to the land from the action of the cal- 
cium on the land’? 

A. Well, I must state that I do not—I am not 
absolutely sure that T know of any calcium oxide. 


You mean hydrate of calcium? 


Q. Well, it is slacked lime? 


15: 

A. Well, I don’t think it is proper to call it 
calcium oxide. 

Q. If that is not the proper term for it, and 
if I have given it wrong, answer as to what it Is. 

A. Slacked lime might be used just exactly 
as limestone is used. To sort of neutralize the— 

Q. Alkali? 

A. No, sir—well, it might be used to neutralize 
some of the alkalies, to correct any acidity there 
might be in the soil. 

Q. And as a matter of fact, it is the calcium 
in it that has that eifect? 

A. Well, caletum with an earth alkah, and 
sometimes with some other alkalies, will make a 
chemical combination and have a sweetening effect. 

@. When slacked lime is used for the purpose 
stated isn’t it true that it is for the purpose of 
sweetening the land, so to speak? 

A. That is what would be used to neutralize 
the acidity. 

Q. And therefore it is the calcium in it that 
has that effect, isn’t it? 

A. Yes, sir; partly. 

Q. And the calcium phosphate would have like 
effect, would it not? 

A. Why, I don’t know, I must say, whether 
calcium phosphate could be broken up by any other 
alkali; it might have that effect. 

Q. I am speaking about caleium phosphate as 
it is used as a fertilizer. Would not the calciun 
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unite and operate to a degree in the saine way that 
the calcium in this lime would operate? 

A. «As 1 say, | don’t know; I don’t think so. 

Q. Why do you say you do not think so? 

A. Beeause calcium hydrate, that which is » 
combination of hydrogen and oxygen and ealeciuin, 
would act upon, for instance, some of the sodium 
salts or potassium salts, or with some weak organic 
acid, where caleium phosphate would not be 
effective. 

(). Do yon mean to say that this calcium that 
is in the caleium phosphate would be of no benefit 
Whatever upon the Jand? 

A. Not in the sense that— 

@. Would it in any sense? 

A. It would be so very slow—it is so insoluble 
under ordinary conditions that for any practical 
effect I would consider it useless. 

(). But after the treatment? 

A. After the treatinent, that is another matter. 

(). Well, then, after the treatment, as you have 
explained the treatment, as I understand it, after 
the treatment has been given to the caleium phos- 
phate rock, then would not the calcium in that rock 
have a beneficial effect as a fertilizing element on 
the land? 

A. After the treatment? 

Q. That is what I say. 

A. The calcium— 


Q). Can't you answer that question ves or no? 


@o 


A. I am going to. After the treatment the 
calcium phosphate is changed into different forms 
of calcium phosphate, some of which is soluble and 
a part of the calcium is changed into calcium sul- 
phate, that is, gypsum, by this treatment, and that, 
of course, the gypsum so far as it extends, would 
have just the same effect there as if 1t was applied 
raw. 


(Q. How about the balance of the calcium that 
is not changed to a sulphate? 

A. It is still in combination with the phos- 
phorie acid, and it is in soluble shape. My opinion 
would be it would not have this neutralizing effect, 


becanse they are acid calcium phosphates. 


@. And it is your information, and do you 
state positively, that this treatment changes this 
ealeium into calcium sulphate? 

ee  Parteot it. 


Q. Did you analyze it? 


A. I know it from the chemical formula. 


Q. And that this calcium in this rock, after its 
treatment, has no effect upon the land at all bene- 
cially? 

A. I did not say that at all; [ said it has no 


neutralizing effect. 


Q. I am not asking about neutralizing effect: 
I am asking if it has any beneficial effect, and will 
you not answer my question? 


A. I say I doubt whether calcium itself, ex- 
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eept that which is changed into gypsum, has any 
beneficial effect. 

Q. Would vou say that any portion of it 
would have any beneficial effect? 


A. The part changed into gypsum would have 
some beneficial effect. 


What proportion is that? You don’t know? 
Yes. 


What proportion? 


PS eS 


Why, [ can tell it by referring to a work 
on chemistry. 

(). Well, state vour opinion without such 
reference. 


A. I say there is a lot of formula that wouid 
be useless for anybody to attempt to remember. 


Q. I did not ask you that; I asked vou if vou 
knew what proportion of a given quantity of sul- 
phate—or calcium phosphate—would be changed to 
gvpsum, ean vou tell? 

me Yes el think I can. 


Q. Go ahead and let us have it. 

A. This (witness refers to a certain samp!e 
of phosphate rock) happens to be a high grad? 
piece of rock. It carried 81 per cent of caleium 
phosphate, and 11 per cent of carbonate of lime, 
and there is a little magnesia, a little iren, and a 
small amount of insoluble materil. Now, my opinion 
would be, when titat was treated with sulphuric acid, 


that one-third of the ealciwm in the &1 per cent 


ve 


which goes to make up the calcium phosphate in 
this sample, would be changed to gypsum, and that 
all of this 11 per cent of calcium carbonate would 


be changed into gypsum. 


Q. So you would have there in the 100 per cent 
of this rock, 27 plus 11, equalling 38, approximately, 
per cent of that rock which would be changed into 


gypsum, which would have some beneficial effect? 


A. It would have, as [I have before stated, a 
mechanica] and perhaps a chemical beneficial effect 
upon the soil. 


Q. Now, the other rock from any other por- 
tion of these claims which are in question in this 
controversy, would have the same proportionate 
benefit, considering the quality of rock, that this 
would have? 


A. If they have the same proportion of ingre- 
dients it would be just the same, but we have to 
keep in mind all the while that it requires that 


chemical treatment to bring about that condition. 


Q. Do you not know, Mr. Sterling, that this 
phosphate rock, this particular roek, perhaps out 
of these claims, and phosphate rock such as this 1s, 
is used in its natural condition just as it is taken 
out of the ground? 

A. I don’t know, but I have heard of it, but 
I don’t knew of any company that makes a business 
of preparing and using and selling raw rock in any 
quantity in that way directly. 


Q. There may be some, may there not? 


A. Yes, sir. 

Q. And if it was so used it would be beneficial? 

A. In time, but there would not be anything 
beneficial owmg to the lime or gypsum; it would be 
simply during the gradual dissolving of the calcium 
phosphate by the elements. 


Q. And that would be beneficial ? 


A. Or that the phosphorus would become in 
such a condition it would be taken up by the plant, 
and the caletum would undoubtedly be set free and 


have a neutralizing effect on the soil. 


Q. To that extent it would be beneficial ? 

mee OS) Sim 

Q. As it dissolved it would have that beneficini 
effect itself in time? 


A. I thinkso. Gdlkae, 207-400). 


So Mr. Sterling finally admits that whether the roek 
is used in the prepared or the natural form the calcium 
does have a beneficial effect upen the soil. 


Beeause Mr. Weeks, a witness for appellee, classified 
arsenic and antimony as non-metals, counsel says his 
testhnony is entitled to no weight. Myr. Wilson, appel- 
Jants’ witness, who is a chemist, says that it is uncertain 
how these two substances should be classified (Ree., 435). 
But assuining that Mr. Weeks is in error (and counsel! 
says he is—Appellants’ Brief, 93, 94), the quality of 
his testimony is very far superior to the biased state- 
ments of this man Sterling, upon whoin appellants place 


their chief relianee, and who is so anxions to see apper- 
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lants prevail that in order to avoid the admission that 
ealeium phosphate should be subject to the same fori 
of location as calcium sulphate or gypsuin, as it is com- 
monly called, declares that calcium phosphate is not 
locatable as placer because it is treated chemically after 
it is mined (Ree., 349), and that the manner of locating 
it should be determined by the manner of such treat. 
ment (Ree., 358). Not only in his testimony above quoted, 
but throughout his entire cross-examination, Mr. Sterling 
qualifies, equivocates, trims and sidesteps in his attempt 
to avoid any statement of fact which might operate it 
favor of appellee, and he convicts himself of being not 
only prejudiced and unfair, but deliberate in his attempt 
to conceal the truth. 


Notwithstanding counsel’s refusal to aceord his tes- 
timony proper credit, the evidence shows that Mr. Weeks 
has not only studied phosphate rock and the method ot 
its treatment (Ree., 545, 546), but has purchased and 
used the rock both in its prepared and unprepared state 
(Rec., 545 and 549). He therefore should know for what 
purpose the ecaleium phosphate is mined and for what 
it is valuable. He testifies: 


Q. What proportion of calcium phosphate does 
this rock contain that is found in these beds on this 
propertv—on these claims in question? 

A. It goes about 70 per cent. 

Q. And is it mined or used for phosphorus or 
for any phosphorus content in it? 

A. No, sir; there never has been any phos 


phorus made from this rock that T know of. 
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(). Is the calcium—the constituent of caleitmy 
that is found in this roeck—of beneficial use as a fer- 
tilizer on the land? 


Fe “Wes, sir. 


) 


Q. And what effect does it have? 
A. The effect of the calcium in the calcium 
phosphate is similar to that of ordinary lime, whica 


we put upon the soil to sweeten it. 


Q. What would he the effect of using the phos- 
phorie acid that is within this deposit, if the calcium 
were extracted and the phosphoric acid alone was 
used? 

A. Well, 1 don’t think vou could use it in that 
way. You would have to have some material to carrv 


your phosphorie acid, in order to put it upon the soil, 


Q). [Ef it could be carried, what would be the 
etfect of it? Would it be beneficial or otlierwise? 
A. Well, 1 don’t know. I think it would be 


entirely speculation to say what would be the result. 


(). How does the phosphoric acid act upon the 
land, as compared with the ealeium that is in this 
ealeiim phosphate, and how do the two act togethe: 
as a fertilizer? 

A. Well, the caleitum—the combined caleiumn 
phosphate whieh is in the fertilizer, acts in two ways, 
one of which furnishes phosphoric acid for use to 
the growing plant, and the calcium, which is the 
chemical combination, acts in sweetening the land, 
or in changing its mechanical condition so as to 


Iniprove the quality of the soil. 
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@. Is it essential that calcium be used in con- 
nection with this phosphoric acid in this deposit for 


fertilizing purposes? 


A. Yes, sir. 


Q. Now, in the preparation of this roek, 13 
there any sorting of it, or any part of it that is not 
used as fertilizer? 


A. None at all; it is all used. 


Q. <And is there any part of it that ts not bene- 
ficial to the land when treated as you have de- 
scribed it? 

A. Well, it is such a small part that it is al- 
most infinitesimal. There is a small amount of 
silica shown in various chemical analysis that would 
probably neither be beneficial nor otherwise to 1, 


but it is exceedingly small. 


Q. But speaking of caleium phosphate itself: 
is there any part of it that is not beneficial? 
No, sin 


Q@. And is this phosphate rock mined and used 
as a whole? 


A. Yes, sir. (Rec., 547, 548). 


Q. You spoke of the plant taking up the cal- 
cium phosphate. T will ask vou whether or not. this 
phosphoric acid is the only constituent which is used 
by the plant? 

A. No, I don’t think so. There is some lime 
that is used by practically all plants; and undoubt- 


edly some of the lime or gyvpsunt which is in the 
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treated fertilizer would be used by the plant. (Tr. 
p. 224). 


(). For what purpose is gypsum used, Ar. 
Weeks, I mean for fertilizing purposes? 

A. In the same way that we use lime for treat- 
ing soil which is becoming very sour and will not 


vield paying crops. 


(). «And what effect does the calcium in the 
calcium phosphate have. Does it have a different 
effect, or the same effeet, or a similar effect to the 
evpsum or line? 

A. My own experiments, if von may call them 
such, show that the ealeium phosphate will sweeten 
the soil to a very considerable extent, and doubtless 
in the same way, the same chemical combinations 
taking place. and the chemical conditions being 


made, that occur with lime. 


Q. What proportion of this calcium phosphate 
is caleium, what per cent approximately? 
A. I have forgotten exactly; calcium carbonate 


runs up to something ke 30 per cent. 


Q. In what states, Mr. Weeks, from vour study 
of this question, have experiments been made as 
to the profitable use of this phosphate rock in its 


raw state, and covering what periods of time? 


A. Wixperiments have been made with the raw 
phosphate rock in Maine, Massachusetts, Rhode 
[sland, Pemsvylvania, Maryland, Ohio and Tllinots. 


They are experiments of what are known as the 
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United States Experiment Stations, conducted under 
the Agricultural Department, and those experiments 
cover a period of from five vears as a minimun, 
in [linois, to 21 vears as a maximum in Massa- 
chusetts. 


(). And compared with the use of the rock im 
its treated state, what do those experiments show? 


A. In the various publications which T have 
read describing those experivents, the summary 9 
conclusion is that under proper conditions (where 
a large amount of humus exists), the raw phosphat» 
rock is worth probably double what the treated rock is. 
The experiments in Maryland were conducted at the 
station at College Park. I have been there a good 
many times, in different seasons and at different 
years, watching the results of these experments, 
and it was as a result of these personal observa: 
tions there in the field that I began the use of the 


raw rock upon my own farm. 


Q. And in the conduct of these experiments I 
will ask you whether or not there is any sorting 


process, or whether the rock is used as a whole? 


A. Well, so far as I know, there is no sorting 
process. The material as it comes out of the sack 
as you buy raw rock, looks hke raw ground phos- 
phate rock. (Ree., 549-551). 


We have quoted extensively from the evidence upon 
ihe question of the character and valuable properties of 


this rock in order to convinee the court that our conten- 
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tion is well founded that the characteristics of a vein, 
to-wit, roek in place bearing a certain valuable mineral 
to be extracted, is not present in this deposit. he 
foregoing testimony clearly shows that this caleiia 
phosphate is not valuable, is not sought after, is not 
inined or used for any particular mineral, but is mined 
and used, and is valuable only for the combination of 
calaum and phosphoric acid; the ealeium as well as 
the phosphoric acid heme a necessary and beneficial econ- 
stituent just as it is beneficial in gvpsum and lime. Cal- 
cium phosphate belongs to the same category of mineral 
deposits as gypsum. eueno, limestone, borax, salt, kaolin, 
cement, ete. This is evident from the authorities (Mor- 
Jrivon on Mining Rights, 14th Ed., p. 243; Shammel on 
Mining Mineral & Geological Law, pp. 58, 277; Outlines 
of Mimug Lay by @. B. Jack, ». 70, Index p. 115), as 
well as from the testimony of Mr. Wilson, who states at 
pages 458 and 439 of the transcript that caleium phos- 
phate is composed ef the metal calcium (this metal, how- 
ever, is not in its metallic form when in combination). 
end the non-metallic mineral phosphorie acid; salt. 0 
the metal sedium in combination with the non-metallie 
mineral chlorine; evpsum. of the metal calcein’ in com- 
hination with the non-metallic mineral sulphur; lime 
stone, of the metal caleium in combination with the non- 
metalhe mineral carbonic acid, and all these deposits 
are nuned, are of commercial value and are used as a 
whole. ‘Phe deposit is a bed just as the deposits above 
yamed are beds. Knevelopedia Britannica, 9th Hd., in 
the article on ‘*Mining,’’ classifies mineral deposits as 


follows: 
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A. Tabular Deposits. 1. Beds. 
2. Mmeral veins or 
lodes. 
B. Masses. 


Tn discussing ‘‘beds”’ it is said: 


‘‘Geology teaches us that a large proportion of 
the rocks met with at the surface of the earth con- 
sist of substances arranged in distinct layers, owing 
to the fact that these rocks have been formed at. the 
bottom of seas, lakes or rivers by the gradual de- 
position of sediment, by precipitation from. solu- 
tions, and by the gorwth or accumulation of animat 
and vegetable organisms. If any one of these lay- 
ers consists of a useful mineral, or contains enought 
to make it valuable, we sav that we have a deposit 
in the form of a bed, stratum or seam. Of course 
the most important of all bedded or stratified depos- 
its is coal, but, in addition, we have beds of anthra- 
cite, lignite, iron ore, especially in the oolitic rocks, 
cupriferous shale, lead-bearing sandstone, silver 
bearing sandstone, diamond, gold, and tiu-bearing 
eravels, to say nothing of sulnhur, rock-salt, clays, 
various kinds of stone, such as limestone and gyp- 


sum. oil-shale, alum-shale, and slate. 


To briefly summarize, then, the evidence shows that 
the calcium pliosphate deposit lacks the followmg char- 
acteristics of a vein, to-wit: 


1. It is not found within a fissure, crevice of 
vift in the earth’s crust. 


9 Tt is not mineralized or minoral-bearing 
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rock, nor is it valuable for any specifie mineral con- 


tent, but only as a whole. 


3. It contaims no metallic mineral, 


4. It was not deposited by being forced from 
the depths of the earth by igneous action, nor was it 


deposited by replacement. 


5. It invariably conforms to the stratification 
in which it is found and does not break through it 
as does a fissure vein or replace it, as does a bedded 
vein. 


id 


6. It is not foreign to the country rock, but 1s 
of exactly the same character (sedimentary) and 
forms a part of the earth’s crust as originally laid 
down, and occupies the saine position (horizontal), 
as originally deposited except that in certain loecali- 
ties it has been given a dip and a strike by the 


uprising or folding of the earth. 


In addition to these distinctive characteristies, w= 
will also add that it contains abundant specimens of 
fauna, and fauna has never been known to exist in 4 
vein though it has been found in the country rock of 
weins. ‘(thee., 577). 

Furthermore, a vein has an apex conforming to the 
ctrike from which may be determined the owner’s rights 
cn the dip. This deposit does not have an apex, but 
simply an irregular exposure in various places occasion- 
ally along the strike, but more often not, and sometimes 
the exposure (claimed as the apex by the lode claint- 


ants). is actually on the dip of the bed far below the 
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highest point of exposure. For example, the ‘‘Tennessce 
lode”’ is located on the exposure along the side of a gulch 
at right angles with the strike, and having end lines 
1500 feet long and side lines 50 feet (it lies within the 
patented Waterloo placer), while the ‘‘Mt. Pleasant 
lode’’ is located on the exposure on the upper side of 
Montpelier Creek channel, at variance with the strike, 
and with the dip of the deposit up the hill towards the 
‘‘Arkansas.’’? ‘‘It was not the intent of the law to 
allow a person to make his location crosswise of a vein 
so that the side lines shall cross it, and thereby give him 
the right to follow the strike outside of his side lines.’’ 
‘Mining Co. vs. Tarbet, 98 U. S., 463, 467). Of all the 
lode claims the ‘‘Hickman’’ only is located along the 
strike (Rec., 771-772), and it is not located on the apex 
(so called) of the deposit, for as shown by the black 
line on Defendant’s Exhibit 2, the deposit occurs above 
the ‘‘Hickman.’’ The same is true of the ‘‘Obed’’ lode. 
As Mr. Bell states, if this deposit were locatable as lode 
a location on the ‘‘Wilmington’’ placer across the gulch 
and higher than the ‘‘Obed’’ would steal a third of the 
apex of the ‘‘Obed.’’ (Ree., 766). The ‘‘Overton’’ ts 
not located on the apex; in fact. this claim has no apex. 
It covers the exposure of the deposit on the lower side 
of the creek channel opposite the ‘‘Mt. Pleasant,’’ the 
exposure shown on both these claims having been due to 
the erosion by the creek. The ‘‘Arkansas’’ is the upper- 
most location of the verv same bed which on its dip ex- 
tends down the hill to the creek bed where, as before 
stated, it is again relocated both where it emerges on the 


‘*Mt. Pleasant’’ and where it disappears on the ‘‘Over- 
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ton.’”’ The very manner of laying out these lode claims 
is proof that such a deposit as this cannot with reasoa 
be held to be subject to lode location. It is nothing 


more nor less than a great blanket of sediment hundreds 
of square miles in extent, exposed where the waters and 
snows of creeks and gulches have eroded the surface, 
jeaving an irregular edge (as shown by the black line 02 
Defendant’s Exhibit 2), which dips and curves in degree 
according to the extent eresion has ‘taken place; the 
uplifted condition of the bed in some localities being a 
mere accident of nature and not presenting what may 
he termed the typical form of the deposit, which may be 


said to be horizontal, or nearly so. 


It was not the intention of the law to grant extralat- 
eral rights to a deposit of this character. The law con- 
templates that a discoverer of a vein may pursue it from 
its apex indefinitely on its downward course because % 
vein oceupies (usually) a fracture of the earth’s strata, 
but it does not contemplate that lode locations shall be 
made on one of the stratuin itself. This deposit or 
stratum is known to extend on its dip for a distance o# 
cight miles (Ree. 680, 735), and in places is visible as 
a continnous shect or plane for a distance of twenty 
iniles. (Rec., 669), Furthermore, in some localities, for 
instance, at Georgetown, the deposit (see Defendant’s 
exhibit 5), is folded and presents a sincline; on one 
side of the fold the bed dips to the west and on the other 
to the east. Were lode locations ever intended to apply 
to such a formation? 


From all these conditions it is quite apparent that 


fu 


while calcimu phosphate is “rock in place’? it is not a 
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‘‘vein,’? and is therefore subject to location only as 
placer. 


We shall now discuss the validity of the lode loca- 
tions in view of the circumstances under which they 
were made. 


LODE LOCATIONS INIWGALID. 


It is stipulated that the plivsical acts required by 
law to perfect lode locations, were performed, but with 
the reservation that the evidence as to the cireum- 
stances under which they were performed, shall be 
given full effect. (Ree., 453, 454). 

It appears by the pleadings that the premises in 
controversy are valuable only for the calcium phosphate 
deposit, and the proof shows that discovery and assess- 
ment work was done by appellee and its predecessors 
in interest upon the phosphate bed. We shall now pre- 
sent our reasons whiy appellant’s locations were and are 
invalid. 


LODE CLAIMANTS TRESPASSERS., 


We are not ummindful of the decisions to the effect 
that known lodes within a placer ave subject to location 
either by the placer entrvman himself or hy any other 
verson qualified under the mining laws to locate mineral 
lands, but this ease does not fail within that rule. We 
have shown that this deposit in question is not a lode, 
but we shall point out other considerations which justify 
the exception. Where the right to lovate a lode within 


a placer has been upheld it Has becn upoa the theory 
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that the deposit ascertained to be a lode was not the 
deposit located upon by the placer claimant and the 
deposit located as lode was such that the government 
had recognized possession thereof under lode locations 
only. In such eases the placer locator had discovered 
and was developing an altogether different deposit. frout 
the deposit claimed by the lode location. Under sueh 
conditions the courts have upheld the right of another 
person to locate upon a recognized lode formation which 
the placer claimant did not and could not under the 
law assuine to possess, but in this case the conditions are 
quite different. The ealeinm phosphate bed is the de- 
posit upon and for which the placer locations were made. 
It is the only valuable mineral deposit within the bound- 
aries of such locations. Tt is the deposit which the 
placer claimant has possessed and over which it has 
exercised dominion in maiutaining its lecations and per- 
forming assessment work. Under these conditions ap- 
pellants are certainly not to be considered in the same 
light as one who seeks to acquire a deposit which the 
placer locator does not claim, but rather as deliberate 
intruders and trespassers. Appellants will arene that 
defendant was not and could not, by virtue of its placer 
locations be in possession of the conflict area because the 
ground is not placer ground. Tn the ease of Clipper 
Mining Co. vs. Ili Mining Co. (Col.), 68 Pae., 286, sub- 
stantially the same contention was made, but the court 
justified its decision for the placer claimant upon the 
ground that said claimant was prior in time and had 
performed the annual assessment work required by law. 


The land had not been classified as non-placer by the 
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Ind Department and the court held that the placer 
location gave a right of exclusive possession such as pre- 
vented the initiation of any rights by other persons who 
might prospect for or locate lodes thereon. ‘This case. 
which we have heretofore cited, clearly recognizes that 
where, as in the case at bar, the same ground is claimed 
under different locations, the right of possession is in 
the prior locator who has complied with the law and that 
to the Land Department is left the classification of suen 


land. To quote from the opinion by Justice Brewer: 


“Tt must, therefore, be accepted that the Peacl 
placer claim was duly located, that the annual labor 
required by law had been performed up to the time 
of the litigation, that there was a subsisting valid 
placer location, and that the lodes were discovere | 
by their locators within the boundaries of the placer 
claim subsequently to its location, so the trial court 
specifically found, and its finding was approved by 
the Supreme Court.’’ 


* Me So we * * * 


“So far as the record shows—and the record 
does not purport to contain all the evidence—the 
placer location is still recognized in the Department 


as a valid location.’’ 


“Such, also, was the finding of the court; and 
being so, there is nothing to prevent a subsequent 
application for a patent and further testimony to 
show the claimant’s right to one. Undoubtedly 
when the Department rejected the application for 


patent it could have gone further and set aside th» 


qv 


a aw 


placer location, and it can now by direct proceedings 
upon notice, set it aside and restore the land to the 
public domain. But it has not done so, and there- 
fore it is useless to consider what rights other 


parties might then have.’’ 


Clipper Mining Co. vs. Kli Mining Co., 194 U. 
m., 221, 223 948 L. Hd. Ot8, 909, 


It is our contention here, that while appellee held 
such possession of its placer claims as would satisfy, or 
he recognized by, the Land Department, appellants could 
not prospect for lodes (which their agents were in the 
act of doing when ordered off by Myr. Sullivan) (Rec, 
491), or make valid lede loeations. Did appellee have 
possession such as the Land Department recognizes m 
locations upon the deposit of caleium phosphate? Let 
us see: The Department prior to appellants’ lode loea- 
tions had recognized appellee’s possession as a placer 
claimant as sufficient by the issuance of patent to th? 
“ Waterloe’* placer in 1906; and since the filing of this 
suit it lias repeatedly recognized possession under place: 
locations as sufficient, by the issuance to the Utah Fer 
tihzer & Chemical Mfg. Company of final certificates 
which embrace more than 600 aeres of this same deposit 
(Defendant’s Kxhibits 6 and 7, Rec., 841-843); and by 
the issuance to appellee of a final certificate (Defend- 
ant’s Hxhibit NX) and patent for the “‘Windward”’ placer 
adjoining the Montpelier group involved herein; and for 
the “Lavland’? placer in the Sublette range in Wvo- 
near the clapus involved in the ease before the 


rinse 


o* 


Cireait Court of Appeals for the Mighth Cireuit. (De 
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fendant’s Exhibit 8, Rec., 846-847). If possession in 
those cases was a sufficient possession under the law, 
was not appellee, having performed all physical acts to 
render its locations valid, in possession of the premises 
in controversy when the appellants attempted to make 
their lode locations in November, 1907? Was not ap- 
velle’s possession of its placer claims at that time just 
as effectual as its possession of the ‘‘Waterloo’’ before 
it received patent therefor, as eifectual as its possession 
of the ‘‘Windward”’ and ‘‘Layland’’ claims; as effectual 
as the possession the Utah Fertilizer & Chemical Mfg. 
Co. exercised with reference to its claims near George- 
town? It is quite apparent that in the absence of a 
classification of the ground as nou-placer by the Land 
Department, appellee’s locations were valid and _ their 


right to exclusive possession complete. 


Appellants set forth in their brief the decision o: 
the Assistant Secretary of the Interior holding the 
Harry lode claim patentable and discussing in a general 
way the western phosphate deposits. In this decision 
Assistant Secretary Adams refers to the report to the 
Land Department covering the ‘‘Lorine’’? lode which 
adjoins the Harry lode, and upon this report bases lis 
conclusions as to the character of the deposit. This 
1eport was made by Mr. Guy Sterling, wie testified on 
hebalf of appellants herein (Rec., 318; Appellant’s Brief, 
117), and the court will notice that at the time Mr. Ster- 
ling submitted his report he was interested in lode loca- 
tions upon this very deposit of calcium phosphate (Ree., 
380, 381, 391), notwithstanding the fact that he was 


a Deputy Mineral Surveyor and that the penalty for 
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such an officer becoming interested in the purchase of 
any of the public lands, directly or indirectly is removat 
from office. Tn re Bradford, 36 L. Dec, 61. He did not 
inform the Department of his interest in having the 
deposit declared to be a lode in the ‘‘Lorine’’ case. 
‘Rec., 392). In his report Mr. Sterling indicates clearlv 
his prejudice in favor of lode locations. For example, 
in deseribing the formation he is eareful to repeatedly 
designate the alternating strata of ealcium phosphate 
as ‘‘veins,’’ and against the weight of reason and con- 
trary to the facts clearly established by the evidence 
suggests the process of replacement of beds of limestone 
hy the phosphate as the probable manner of deposition. 
his suggestion was undoubtedly made to induce. the 
classification of rock phosphate with bedded veins when 
im fact they are totally dissimilar. The report is not 
only highly colored and misleading in favor of the lode 
theory, the reason for which is readily discernible, but 
1 is in many important respects incomplete, and exhibits a 
very superficial knowledge of the nature, character, origin 
and use of the rock phosphate deposit and should never 
have formed the basis for any action by the department. 
It is worthy of note in this connection that the depart- 
ment particularly declined to have its decision in the 
‘Lorine’? ease considered as a precedent. In his opin- 
ion (not reported), the Commissioner of the General 
T.and Office states: 


‘In the introductory part of his brief, counsel 
for the entryman states that in the section of the 
country where these claims are situated there seems 


to exist a diversity of opinion among lawyers acting 
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for proposed locators as to whether the locations 
in this field should be as ‘lode’ or as ‘placer’ Joca- 
tions, from which it might be inferred that it was 
expected that the decision in the several mineral 
entries under consideration respecting whether they 
are lodes or placers would forever set at rest the 
chaotic state of affairs in this respect and make 
eertain that all future phosphate locations in this 
territory must be made in conformity to the views 
herein expressed. It is not intended that this opin- 
ion shall have any such effect, and it could not have 
any such effect even if it were so intended. This 
opinion is designed to settle nothing but the matter 
involved in these entries, namely: whether they may 
be patented as lode mining claims under Section 
9320 of the U. S. Revised Statutes relating to lode 


mining clains.’’ 


Tf the Land Departinent would not declare the 
‘‘Lorine’’ lode decision, based on Sterling’s report, to be 
binding as a determination of how calcium phosphate 
should be located, is it reasonable to suppose that its 
decision in the ‘‘Harry’’ lode case based on the samz 
report is any more conclusive? The Harry lode decision 
can not affect appellee’s right to the claims here in con- 
troversy; they can only be passed on when the matter 
of their patentability as placer comes regularly before 
the Department. The ‘“‘Harry’’ lode decision is simply 
an adjudication upon an ex parte showing the same 4s 
the ‘‘Lorine’’ decision. In view of these conditions, ap- 
pellee’s right of possession of these claims must be 


deemed to be recognized by the Land Department exactly 
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io the same extent as its possession prior to patent of 
the ‘‘Waterloo’’ and ‘‘Windward”’ placers was recog- 
nized, and to the same extent as its possession of the 
‘*Bavland’’? placer and of other clans, in northern Utah 
has been recognized by the issuance of final certificates 
of entry for said claims. None of the ground embraced 
within the claims here involved has been elassified as 
non-placer by the Land Department. Appellee’s posses- 
sion must certainly be deemed valid and therefore a 
possession with which appellants had no right to inter- 
fere and in the face of which they could initiate no right, 
for, as stated in Thaliman vs. Thomas, ILI Fed., 277- 
279, “‘A valid location of public land cannot be insti- 
tuted wiule another has the possession and right of 


possession under an earlier lawful loeation.”’ 


See also Clipper Afining Co, vs. Ich Mining Co, 


supra. 


Apellee, up to the advent of appellants, lad worked 
its claims as required by law, and as shown by the 
evidence, when appellee was temporarily absent, appel- 
lants attempted to establish theniselves. This they could 


not do. In the words of Circuit Judge Ross: 


‘One who is in the actual possession of mine 
claim, working it for the mineral it contains and 
claiming it under laws of the United States, whether 
the Jocation under which he so claims is valid or 
invalid, cannot be foreibly, surreptitiously, clandes 
tinely or otherwise fradulently intruded upon or 
ousted while he is asleep in lis cabin, or temporarily 


absent from his elaim.’’ 


: oi 


Nevada Sierra Oil Co. vs. Home Oil Co., 98 
Fed., 673. 


We eall attention also to another decision by this 
court, viz: Cosmos Exploration Co. vs. Gray Eagle Oil 
Co., 112 Fed., 4, wherein the court held that land wa3 
not ‘‘vacant and open to settlement’? when in the actual 
occupancy of others; that the fact of occupancy pre- 
vented the initiation of rights by other locators, and in 
the course of the opinion the court calls attention to a 
number of cases which in substance hold that locations 
are invalid when made by invasion of the actual posses- 


sion of anotlier. 


In Kirk vs. Meldrum (Col.), 65 Pac., 634, it is said: 


“Title to a mining claim cannot be initiated 
by an entry upon a prior, valid existmg location. 
Moyle vs. Bullone, 7 Colo. App., 308, 44 Pac., 29 
The fundamental principle governing the rights of 
parties to claims upon the public domain is that the 
bona fide occupant, for a purpose recognized by the 
law, is entitled to hold pessession as against one 
subsequently attempting to initiate title to the same 
premises, unless the latter establishes a state of 
facts clearly demonstrating that the actual ocenpanr 


is in possession without right.’’ 


In this ease the record and the action of the Land 
Department clearly show that appellee was in rightful 
possession of the conflict area at the thue appellant's 
lode locations were made and that the prior locations 


ry J al 
of appellee were such as had keen respected by and sucu 
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as were entitled to the respect of, the Land Department. 


Not only were appellants trespassers in attempting 
to locate their claims, but in face of appellee’s protest 
proceeded with their discovery work. The followms 
vear, 1908, they were kept off the premises by appellec 
and thereupon obtained a temporary injunction to en- 
able them to do assessment work. Appellee agreed that 
mn consideration of the dismissal of the suit appellants 
might do their assessment work for 7908 only (Ree., 170- 
175—not to remove any other mineral, however), and 
appellauts, after obtaining permission to go upon the 
premises, remained thereon during the early part of 
1909 and did the work for that year also in violation of 
the agreement (Rec., 169-175). In 1910 they again dis- 
regarded appellee’s protest against their going upon 
the premises (Ree., 168). Appellants were not only 
trespassers in attempting to locate, but trespassers 
whenever they did work on the ground except for the 
vear 1908. Under these conditions they could not 
initiate or aequire any rigiits. 

There is an additional reason why appellants’ lode 
locations were and are invalid, even assuming for the 
sake of argument that the phosphate deposit was sub- 
ject to location as lode. Tt is this: Appellants’ locations 
were not made peaceably. 


LODE LOCATION MUST DE WADE PLEAGEABLY. 


In speaking of lode within a placer, which presents 
a condition where the locators are not seeking to acquire 
the saine deposit, and which, therefore, does not. present 


so strong a ease for the placer loeator as under the con- 
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ditions in this case, Lindley in his work on Mining Law, 
says: 


‘‘ Whosoever first discovers the lode may appro- 
priate it by complying with the laws conferring 
privileges upon such discoverer. If he fails to do 
so it is open to the next comer; and this rule apples 
to the placer claimant as well as to strangers. If, 
having discovered it, he fails to manifest his imten- 
tion to claim it by appropriating it under the lode 
laws, it may be the subject of appropriation by 
others, the same as if it were opon the public do- 
main; provided always, that such appropriation ts 
made and perfected peaceably and in good faith. 
In this respect, the same rules of Jaw which govern 
the locations of mineral Jand oceupied or claimed by 
others under inchoate agricultural holdings, are to 
be applied.’’ 


Lindley, Vol. 1, See. 413. 


In discussing the question of the right of a person 
to go upon a homestead entry of another to locate 
mining claims, the same author states that sueh right 
exists, but adds: 


‘*But there is another important principle which 
is also to be recognized. No rights under the public 
land laws can be initiated through a trespass. We 
do not think the law would sanction an invasion ot 
a homestead claimant’s enclosure for the purpose 


rae 


of prospecting for minerals. 
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Lindlev, Vol. 1, See. 206. 
See also 


eae Mining Co. vs. Eli Mining Co., 194 U. 
S., 221; 48 Law Ed., 944. 


Costigan, in his work on Mining Law, says: 

‘No trespass must be committed in making dis- 
covery and location, and the location must be made 
peaceably and perliaps not clandestinely.”’ 


Costigan, p. 267. 


The evidence shows that all the claims of the ap- 
pellee, except the Wizard, were located during the 
months of June, July and August, 1904, and that the 
Wizard claim was located in December, 1905; that ap- 
pellee and its predecessors in interest during each eal- 
cndar vear performed and made procf in due form of 
the required assessment work. These faets were all 
shown by the pubhe records and by the workings upou 


the ground and were known to appellants. 


Notwithstanding that discoveries had been made, 
corners established and notices posted on November 16th 
and 17th, 1907, as appears by the stipnlation (Rec., 453), 
the Jode locations were not completed until as to each 
claim, the affidavit required by Section 3216, Revised 
Codes of Idaho, 1909, had been made and attached to 
the copy ef the notice of location and filed for reeord 
with the county recorder, and this was not done until 


fhe 17th dav of January, 1998. The affidavit so rednire-1 


Lol 


of a locator is to the effect that the ground has not, to 
the best knowledge and belief of affiant, been located, ov 
if so located, that the same has been abandoned or for- 
feited, and that the affiant has opened new ground to the 
extent or depth of ten (10) feet as required by the laws 
of the State of Idaho. 


The Supreme Court of Idaho in the case of Van 
Buren vs. McKinley, 8 Ida., 93; 66 Pac., 936, has de- 
elared that such affidavit is essential to make a location 


valid. To quote: 


“Tt is contended by couusel for appellant that 
an affidavit is not necessary to make a valid loca- 
tion; that the law requiring it imposes a condition 
precedent upon citizens about to locate mining 
ground not contemplated by the laws of the United 
States, and in conflict with them, and therefore the 
state law imposing such condition is absolutely void. 
Under the provisions of Section 2322, Rev. St., U. 
S., state, territory, and local regulations are author- 
ized to be imposed as a condition precedent to the 
possession of mining claims, not in conflict with the 
laws of the United States. Requiring an affidavit 
to be attached to the location notice of a mining 
claim as provided by Section 3104, Rev. St., 1s not 
in conflict with the provisions of said Section 2822. 
It is a reasonable regulation that the legislature ‘8 
fully authorized to make. Dunlap vs. Pattison 
(Idaho), 42 Pac., 504. The Supreme Court of Mon- 
tana in several cases have held that the statute 
requiring an affidavit to a location notice of a mining 


claim was not in contravention of the federal stat- 


i@2 


utes. McBurney vs. Berry, 5 Pac., 867; MeCowan 
vs. MeLay, 40 Pac., 602; Berg vs. Koegel, 40 Pac., 
605.’’ 


See also: 


MeBurney vs. Berry (Mont.), 50 Pae., 867. 

McCowan vs. MeLay (Mont.), 40 Pac., 602. 

Kendal] vs. San Juan Silver Mining Co., 14f 
We 6967 26 15 Wt oaks 


Ou December 6, 1907, Colebath and Samson, em- 
ployes of appellants, wlile prospecting, were ordered 
off the premises by Mr. Sullivan (Ree., 490, 491), and 
Mr. Duffield was ordered off when preparing to do 
assessinent work on January 6, 1908. (Ree, 490, 492). 
These protests and objections of the appellee were. 
therefore, made long prior to the date when the lode 
locations were completed, to-wit: January 17, 1905 
‘see Complainants’ Mxhibits 2 to 12 inclusive and stipu- 
Jation filed here Febrnary 20, 1913), the date when the 
affidavit required by the Idaho statutes was filed with 
the copies of the notices of location. In fact, these pre- 
tests were made before the work of opening new ground 
referred to im said affidavit had been done. The evi- 
dence, therefore, shows withont contradiction, that the 
locations were not made peaceably, but m the face of 
positive protests of the appellee made as soon as appel- 
lants were discovered upon the premises. In San Iran- 
cieco GMemieal “Go. vs. lutheld, ....Fed. ...... , the 
Civeuit Court of Appeals was eareful to suggest that 


‘there is nothing to indicate that appellee’s entry upon 
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the premises in question was other than ‘‘peaceable,’’ 
which is a condition altogether different from that shown 
by the record in this ease. 


CONCLUSION. 


Appellants’ claim is, at most, based upon a technical 
contention. Notwithstanding appellee’s locations were 
made and have been maintained in good faith, appellants 
would nevertheless exelude it from the property. How 
Was appellee’s predecessors to determine how phosphate 
should be located? Mr. Bell, who is a practical mining 
man, says he would be governed largely by the hand 
books on mining. (Ree., 784). These hand books, in- 
eluding that of Mr. Jack, one of appellants’ counsel, 
classify phosphate as subject to location as placer; Mor- 
rison (14th Ed.), p. 243; and furthermore, the Land 
Department had likewise so classified it (18 L. Dee., 58). 
Mr. Bell further states that the ordinary prospector 
would not take this deposit from its physical appear- 
ance to be lode (Ree., 773, 774), and the proof is to the 
effect that Mr. Glenn of Montpelier and prospectors in 
the Teton country instead of taking it to be a lode 
formation, concluded that it was a coal hed. (Ree.. 
001-553, 774). 


Although appellee, hetween the date of the location 
of its claims and the date when appellants attempted 
to make their locations, night at any time have located 
upon the deposit as lode, its belief that placer locations 
were proper was confirmed in 1996 hy the issuance of the 


patent for the “Waterloo”? and it, therefore. continued 
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in good faith to maintain its locations, and as before 
stated, the Land Department has since repeatedly justi- 
fied appellee’s course. Appellants are simply claim 
Jumpers, seeking to take adantage of what they con- 
ceive to be an opportunity to acquire property which 
appellee as a bona fide locator has always possessed, and 
upon which it has expended thousands of dollars under 


the encouragement of the government. 


Under the facts, the law and the equities, appellee 
was entitled to the award of right of possession and the 
decree appealed from should be affirmed. 


Respectfully submitted, 
CLARK & BUDGE, 


Attorneys for Appellee. 


